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Peer review to enhance 
lawyer competency 


Throughout our professional lives 
we hear a lot about “competency.” 
The bar examination tests for 
minimum competency. The Code of 
Professional Responsibility exhorts 
us to “represent a client compe- 
tently.” And, regardless of the 
opinion which we hold of our own 
abilities, most, if not all, of us 
consider ourselves to be competent. 

As much as we hear about 
competency, few if any of us can 
describe what it really is. Indeed, 
many of us might say that we cannot 
say what it is, but we know it when 
we see it. The lack of a ready 
definition does not deter us, 
however, 
expecting competency in all lawyers. 
It is implicit in the word “profes- 
sional” that we must perform our 
tasks competently. However, to say 
that we must act “competently” 
actually expresses nothing more than 
a minimum expected of all who hold 
themselves out as practicing 
members of the Bar. But, if we are to 
measure competency, and perhaps 
compare levels of it, we cannot allow 
it to remain undefined. 

There is not, as some have said, a 
“crisis of competency” in the legal 
profession. Still, instances of inepti- 
tude, neglect of client business, and 


from requiring and: 


other such misfeasance do occur, and 
cause great concern, both within and 
without the Bar. This concern has 
come to the fore through the public 
pronouncements of Chief Justice 
Warren Burger, who has consistently 
decried what he perceives as serious 
deficiencies in the abilities of lawyers 
appearing in the federal courts. To 
be sure, his remarks and observations 
have not gone unchallenged. In fact, 
they have in part been effectively 
rebutted. Many feel that the Chief 
Justice’s criticisms are overstated 
and, in some instances, unfounded. 

His concerns, however, have 
generated several attempts at 
reform, including the celebrated 
Devitt Committee of the US. 
Judicial Conference and the Clare 
Committee of the U.S. Court of 
Appeals for the Second Circuit. Both 
committees recommended trial 
practice certification procedures. 
Their proposals have not been 
widely accepted, and have been 
adopted on only a small scale or 
experimental basis. Interestingly, 
two of the pilot certification 
programs are to be conducted in the 
Northern and Southern Districts of 
Florida. 

Unfortunately, neither the 
traditional grievance and discipli- 
nary procedures nor the denial of 
opportunity to practice in the courts 
are well-suited to remedy deep- 
seated problems of lawyer 
competency. Existing disciplinary 
programs are designed only to 
punish—not to rehabilitate. Little or 
no provision is made for helping 
lawyers who violate the canons 
through lack of knowledge of 
inadequate training. Still, if allowed 
to go unchecked, the problems 
surrounding lawyer competency can 
threaten the very foundations of our 
profession. Thus, the Bar has begun 
to study and examine proposals to 
institute procedures designed to 
evaluate lawyer competency and 
deal with manifestations of 
incompetency. 


ALI/ABA plan 


Undoubtedly the most well 
developed plan is the Model Peer 
Review System designed by the 
American Law Institute and the 


American Bar Association. The 
recently published discussion draft 
of the ALI/ABA plan was the subject 
of a portion of the National 
Conference on Enhancing the 
Competency of Lawyers, which was 
held this February in conjunction 
with the ABA’s Midyear Meeting. 
Two hundred practicing lawyers, 
judges and legal educators attended 
the conference. 

The ALI/ABA plan contemplates 
both voluntary and_ involuntary 
referral to a panel armed with precise 
guidelines and standards of evalua- 
tion. The proposal has four parts: 


e (1) Universal criteria of 
competence—This portion of the 
draft lists and defines the elements of 
good lawyering. They include 
information gathering, legal analysis, 
strategy formation and execution, 
practice management, professional 
responsibility, practice evaluation, 
training and supervising support 
personnel, and CLE. 

e (2) Referral peer review— 
Under this procedure, third parties 
would bring instances of 
incompetence to the attention of the 
peer review board. After the board 
informs the referred lawyer of the 
referral, any further participation by 
the lawyer is totally voluntary. 

e (3) Disciplinary peer 
review—Again, instances of 
incompetency would be reported to 
the panel by third parties. However, 
if serious incompetency is indicated 
and the lawyer refuses to participate 
in voluntary remedial procedures, 
the lawyer is referred to a discipli- 
nary committee which can mandate 
that he or she participate in a 
remedial program. 

e (4) Law practice peer 
review—Lawyers or law firms 
would seek review of their practice 
to assure themselves that their 
methods and procedures comply 
with professional requirements. 


The concepts underlying peer 
review are not new. In fact, similar 
activities have been carried on in 
many different contexts. For 
example, law directories quite often 
contain peer established competency 
rankings. Also, many states, 
including Florida, have adopted the 
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“Missouri Plan” of appellate judicial 
selection which involves lawyer 
evaluation of other lawyers who are 
candidates for judicial office. 
Finally, there are several systems of 
specialty certification, often based 
on CLE participation. 


Unresolved issues 


There are many troublesome 
issues yet to be resolved before peer 
review can become a viable means of 
ensuring lawyer competency. The 
most vexing problem is the threshold 
difficulty already discussed: the 
definition of “competency.” The bar 
is comprised of several socio- 
economic strata, and any such defini- 
tion must account for variations in 
the customs and mores of each strata. 
The ALI/ABA plan’s_ universal 
criteria go a long way toward an 
acceptable and workable definition. 
The discussion draft includes useful 
“illustrative indicators” which can be 
used to apply the criteria to specific 
persons and situations. For instance, 
the strategy execution indicators 
include: “Does the attorney write 
clearly?” “Does the attorney draft 
quickly?” “Does the attorney speak 
effectively?” 


Other critical issues include 
whether peer review proceedings 
should be confidential, and whether 
the fact that a lawyer has been the 
subject of peer review should be 
admissible in any other legal 
proceeding or made available to 
other bodies such as judicial 
nominating commissions. 


Alternatives to the peer review 
idea have been suggested and 
debated. They include mandatory 
CLE or law school courses, and 
clinical training programs such as the 
National Institute of Trial Advocacy. 
Unfortunately, none of the 
alternatives enjoys universal 
acceptance. 


Two general conclusions 


Those of us who attended the 
February conference left with two 
general conclusions. First, for an 
opportunity to ascertain the benefits 
and isolate the problems, each state 
bar should establish at least one pilot 
peer review project. Second, peer 


review should not be made part of 
the disciplinary system. To do so, in 
my judgment, would subvert the 
need for the program and doom it to 
failure. 

The ALI/ABA Advisory 
Committee concluded “that there 
was a strong, positive and 
reciprocally causal relationship 
between professional competence 
and professional responsibility.” I 


can think of no better incentive for 
the establishment of a peer review 
project than the enhancement of 
professional responsibility. Peer . 
review can provide lawyers with 
clear and understandable guidelines 
for their professional conduct. 
Moreover, it can assure the public 
that lawyers are continuing their 
efforts on all fronts to maximize the 
quality of the services they deliver. o 
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ASAE review of the Bar 


As an organization or corporation 
grows, there is a need from time to 
time for review of where it is and 
where it is going. The Florida Bar has 
expanded greatly within the last 
three years, particularly with the 
complete revamping of the 
grievance system and the addition 
year by year of other programs to 
The Florida Bar’s structure. In an 
attempt to review the managerial 
relationships of the staff within their 
departments and with the Board of 
Governors, a study by American 
Society of Association Executives 
was commissioned in July 1980. 

The study was to review the 
overall operation of The Florida Bar 
in comparison with national 
standards based upon the 
experiences of other associations. 

The American Society of 
Association Executives is a 
professional society of 9,000 persons 
who manage leading businesses, 
professional, educational, technical 
and industrial associations in the 
United States and Canada. These 
persons in turn represent a 
membership of more than 29 million 
individuals and organizations 
divided into national, regional, state 
and local associations. 

ASAE launched its evaluation 
program in 1976 to improve the 
practice of association management 
by providing an on-site study of an 


organization’s overall operations. 
Conducted by a team of experienced 
and objective association executives, 
the evaluation is based upon 
performance standards that ASAE 
considers essential in such areas as 
organizational structure, administra- 
tion, finance, program planning and 
communications. As part of the 
process, an association’s strengths are 
appraised and problems, if any, are 
identified. Suggestions and 
recommendations for improvements 
are made when appropriate. 

By invitation of The Florida Bar, 
the ASAE evaluation team visited 
The Florida Bar in July 1980 and 
rendered a report at the end of 
November 1980. 

The team members included Carl 
A. Modecki, the team _ leader, 
executive director of the 
Massachusetts Bar Association; 
Roderick L. Geer, executive vice 
president of Million Dollar Round 
Table; Carl H. Hauber, executive 
director of the American Association 
of Neurological Surgeons; and 
William J. Henderson, president of 
International Consumer Credit 
Association. 

Prior to the visit, the team 
reviewed and studied extensive data 
about The Florida Bar. This data 
included the Integration Rule and 
Bylaws, personnel rules and job 
descriptions, previous studies 
conducted by consultants for The 
Florida Bar, as well as reports and 
descriptions of all the programs 
involved in by the staff of the Bar. On 
arrival they interviewed more than 
20 individual staff members as well 
as the officers of the Bar. I will 
readily admit that I was a little 
hesitant about having outside 
association executive directors, 
particularly nonbar executives, 
review the operations of the Bar. 
Being new at the Bar myself, I had 
about as much information as they 
did of the operations of the 
organization. However, after visiting 
with them for three days and reading 
the report, I find that this association 
is not unlike many associations across 
the country. There are basic 
functions that have to be performed 
and basic services that have to be 
rendered to members. I found the 
report to be very enlightening and 


have taken steps to implement some 
of the recommendations as time 
permits. 

One of the most encouraging parts 
of the report is the very first 
paragraph in the overview of the 
report. The report sets forth that “For 
a number of years, The Florida Bar 
has had the deserved reputation of 
being one of the finest, if not the 
finest, bar group in the country.” 

The ASAE team considered the 
Bar from eight different 
perspectives. I would like to outline 
the team’s perspectives and the 
recommendations both pro and con. 

e Purposes, Goals and Objectives. 
The association must have a clear 
written statement of its purposes, 
goals and objectives, and must 
demonstrate the manner in which it is 
presently fulfilling its purposes and 
goals and present plans for meeting 
its goals in the future. 

The Preamble of the Integration 
Rule of The Florida Bar sets forth the 
Bar’s role: “To inculcate in_ its 
members the principles of duty and 
service to the public, to improve the 
administration of justice and to 
advance the science of jurispru- 
dence.” The team recommended 
that the Integration Rule be reviewed 
line by line to make sure it is up-to- 
date with current practices; that the 
Board of Governors and the sections 
work more closely in formulating 
and implementing programs and 
procedures for the long-range 
benefit of the membership; and a 
justification of the activity of any 
committee must be measured in 
terms of identified goals. 

Priority for the application of the 
Bar’s resources, “funds, manpower, 
etc.” must be measured in terms of 
positive impact on current and long- 
range goals. Goal definition is the 
exclusive right of the Board of 
Governors which is charged with the 
overall management responsibility. 
The purposes of the Bar should be 
interpreted in terms of present and 
future needs if, (1) well-defined 
goals are to be set; (2) programs are 
to be planned; and (3) programs are 
to be effectively measured. Goal 
definition and fulfillment must be 
always reviewed. Many of the team’s 
suggestions in this area are presently 
being considered by the Program 
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and Function Review Committee 
and it is anticipated that our attempt 
to identify our goals and reach their 
fulfillment will be monitored by this 
committee. 

e Governing Body, Officers and 
Directors. The governing body of the 


association will represent all major 


interests of the membership. 
Provision for periodic rotation of 
officers and directors is mandatory. 
The roles of the officers must be 
clearly defined and a manner in 
which they are fulfilling their 
functions must be demonstrated. 
The team noted that the 
commitment of all volunteer 
members of The Florida Bar with 
whom they talked was obviously 
strong. They were well versed in the 
policies of the Bar as well as the 
activities. The team ended by saying 
that, in short, the governing of the Bar 
is in good hands. However, they did 
have certain recommendations. They 
recommended that there should be a 
review of the election process for 
officers and consideration on the 
limitation of the number of terms for 
a Board of Governors member. They 
do not believe that the Board of 
Governors should become any 
larger. They recommended that the 
first Board meeting should be 
devoted to a review of Board policy, 
organizational structure and roles 
and functions of various groups. The 
team recommended that the policy 
of prohibition of reimbursement of 


expenses of Board members should 
be reviewed. In their own 
associations, and associations they 
know of, prohibition against such 
reimbursement is becoming a rarity. 

e Organizational Structure and 
Documents. The association must 
have a constitution and bylaws or 
equivalent documents and 
demonstrate that it operates in 
keeping with these documents. The 
association must show that these 
documents are periodically 
reviewed, are consistent with one 
another, revised when necessary, and 
that the association’s design is in 
keeping with this constitution and 
bylaws. 

The evaluation team reported that 
The Florida Bar clearly meets the 
general criteria for associations. Its 
overall organizational structure 
meets the needs of the Bar and has 
shown an ability to grow and expand 
with the increase in the size and 
complexity of the Bar. The team did 
recommend that there be a 
developed model set of bylaws for 
all sections to simplify future 
management. They also commented 
that as it relates to this criterion, the 
volunteer leadership and staff must 
be always alert to the present and 
potential problem that in dealing 
with a large staff, the channels of 
communications are sometimes not 
followed. 

e Programs, Services and 
Activities. There must be evidence 


that the association’s programs, 
services and activities to meet the 
members’ needs are formally 
planned, funded, coordinated, 
implemented and monitored. 

Although only one member of the 
team was knowledgeable about the 
activities of bar associations, all were 
impressed with the wide range of 
activities and services provided by 
The Florida Bar. They were espe- 
cially impressed (particularly the 
nonlawyers)with the entire legal 
division. I believe that the most 
important recommendation in this 
area related to the idea or concept of 
“committed projects.” Most new 
projects are not a one-year program, 
but longer commitments of time. 
When the Board approves new 
projects, the team recommended, 
funds should be committed over a 
period of years and reflected in 
multi-year budget projections. This 
would ensure the continuing of pro- 
grams from one administration to the 
next while reflecting the financial 
consequences in the future. They 
recommended that guidelines be 
established to designate certain 
committed projects that would span 
more than one administration. 

In next month’s column, I will give 
the evaluation team’s recommenda- 
tions concerning the association staff, 
financial planning, communications 
and membership development, and 
steps underway to implement their 
suggestions. 
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The first 
amendment 
on the 
college 
campus 


By Bishop C. Holifield 
and Henry L. Kirby 


College administrators must be 
cautious when disciplining a student 
or employee whose conduct may fall 
within freedom of speech and 
academic freedom protections. This 
article considers some of the issues 
that arise in litigation instituted by 
students or employees relying upon 
these rights. The article initially fo- 
cuses upon an administrator’s liability 
under 42 U.S.C. $1983. Cases ana- 
lyzed later in the discussion show that 
a faculty member’s academic free- 
dom is not absolute; the article con- 
cludes with a consideration of a 
student’s first amendment rights and 
interests. 


An administrator’s liability 


Whether the university, the 
administrator, or both, are sued, civil 
rights liability will not attach unless 
the offending conduct was “under 
color of state law,” or “state action.” 
42 U.S.C. §1983. An administrator is a 
“person” under §1983 whenever he 
acts under color of state law. 

However, the administrator may 
be protected under the qualified 
immunity from $1983 liability 
afforded certain public officials and 
employees: 

{I]n varying scope, a qualified immunity 
is available to officers of the executive branch 
of government, the variation being dependent 
upon the scope of discretion and responsibili- 
ties of the office and all the circumstances 
as they reasonably appeared at the time of the 
action on which liability is sought to be based. 
[Scheuer v. Rhodes, 416 U.S. 232, 247 (1974).] 

Public school officials are entitled 
to qualified immunity. Wood v. 
Strickland, 420 U.S. 308 (1975). In 
Wood, the Supreme Court relied on 
Scheuer, strongly suggesting that the 
qualified immunity extends to public 
officials in post-secondary education 
as well. 

If so, which “officials” may qualify 
for immunity? While executive heads 
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of a university are clearly protected, 
lower level administrators, such as 
department heads, may not be. 
Under Scheuer and Wood, the 
qualified immunity privilege will 
depend on the [department head’s] 
“scope of discretion and responsibil- 
ities of the office.” Scheuer, 416 U.S. 
at 247; Wood, 420 U.S. at 320. 
Also, the good faith and 
reasonableness of an administrator’s 
action under the totality of 
circumstances influence the 
applicability of qualified immunity; 
and, if the administrator's actions 
violate “settled, indisputable law” or 
a person’s “basic, unquestionable 
constitutional rights,” qualified 
immunity will not be applied. Wood, 


420 U.S. at 320-324. In other words, 
an administrator is charged with 
knowing the law. 

The doctrine of qualified 
immunity was further defined in 
Greenya v. George Washington 
University, 512 F.2d 556 (D.C. Cir. 
1975). In that case an instructor 
whose employment was terminated 
brought an action against the 
university for, inter alia, violation of 
his civil rights, defamation and 
wrongful termination. The alleged 
defamatory statement was a 
comment, “Do not staff,” written on 
an index card at the direction of an 
administrator. Plaintiff asserted that 
the phrase carried an innuendo of 
either incompetence or dishonesty. 


The court held that plaintiff had 
the burden of proving that 
publication of the communication 
occurred outside normal channels or 
that processing the information 
caused an unreasonable degree of 
publication in light of the purposes of 
the privilege. Plaintiff might 
alternatively show that publication 
was made with malicious intent—a 
difficult burden to carry. Otherwise, 
the qualified privilege that 
administrators enjoy when discuss- 
ing the character and qualifications 
of faculty members and fellow 
administrators would obtain. 

However, even if immunity would 
otherwise apply, a college president 
is not protected if his acts violate the 
United States Constitution. Although 
the acts may be sheltered under state 
law, they may not contravene the 
superior authority of the Constitu- 
tion. Scheuer, citing to Ex Parte 
Young, 209 U.S. 123 (1908). 


For example, in Rainey v. Jackson 
State College, 551 F.2d 672 (5th Cir. 
1977), a college instructor alleged 
that his contract was terminated 
because of the exercise of his first 
amendment right to free speech.! 
The court held that an award of 
attorney fees was authorized by the 
Civil Rights Attorney Fees Award 
Act and was not precluded by the 
11th amendment, relying heavily on 
Fitzpatrick v. Bitzer, 427 U.S. 445 
(1976). 


Fitzpatrick held that the llth 
amendment and the principle of state 
sovereignty which it embodies are 
necessarily limited by the enforce- 
ment provision of the 14th 
amendment. The 11th amendment 
does not preclude Congress from 
enforcing the 14th amendment by 
providing for back pay and 
attorneys’ fees in the Civil Rights Act. 
Similarly, the Fifth Circuit Court of 
Appeals held in Iranian Student 
Association v. Edwards, 604 F.2d 352 
(5th Cir. 1979) that a “prevailing 
party” in a Civil Rights action is 
ordinarily entitled to attorneys’ fees 
unless special circumstances exist to 
indicate that such an award is unjust. 


In that regard, a plaintiff can be a 
prevailing party even though the 
relief he has obtained is only 
preliminary, or is the result of a 
consent decree. The proper focus is 
whether the plaintiff has been 
successful on the central issue, or 
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whether he has acquired the primary 
relief sought. Iranian Student 
Association, et al. v. Edwards, supra. 
Cf. Howard v. Phelps, 443 F.Supp. 
374 (E.D. La. 1978) and Criterion 
Club of Albany v. Board of 
Commissioners, 594 F.2d 118 (5th 
Cir. 1979). 


A university may thus wish to 
make its administrators more secure 
by electing to pay the costs of a civil 
action. However, in order for the 
university to defray all such costs, the 
act or omission by the officer or 
employee must arise out of and in the 
course of the performance of his 
duties and responsibilities. F.S. 
§240.231 (1979). 


In summary, the immunity of 
administrators is certainly qualified. 
An administrator should therefore 
immediately seek the advice of 
counsel whenever litigation is 
threatened. Open and candid 
discussion with counsel is essential if 
the administrator is to preserve 
defenses that the law allows. 


Academic freedom 


The United States Supreme Court 
has construed the first amendment 
freedom of speech and association, 
the fifth amendment protection 
against self-incrimination, and the 
14th amendment guarantee of due 
process as encompassing the right to 
academic freedom. See Sweezy v. 
State of New Hampshire, 354 U.S. 
234 (1957); Shelton v. Tucker, 364 
U.S. 479 (1960); Perry v. Sinder- 
mann, 408 U.S. 593 (1972). This right 
protected a school teacher who was 
dismissed because he criticized the 
board of education’s fund raising 
efforts in a letter to a local newspaper 
in Pickering v. Board of Education of 
Township High School District 205, 
Will County, Illinois, 88 S.Ct. 1731 
(1968). 

The Pickering decision held that 
“absent proof of false statements 
knowingly or recklessly made” by a 
teacher, a teacher has a right to speak 
on issues of public importance. 88 
S.Ct. 1738 (1968). It considered the 
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following factors in arriving at its 
decision: (1) Was the letter (or 
statement) directed toward any 
person the teacher would normally 
be in contact with in the course of his 
daily work? (2) Was the substance of 
the letter (or statement) a matter of 
legitimate public concern? (3) Was 
the letter (or statement) detrimental 
to the general operation of the 
school? (4) Did the writing of the 
letter (or uttering) impede the 
teacher’s proper performance of his 
daily duties? (5) Was the teacher 
acting as a member of the general 
public or in his professional 
capacity? 

Subsequently, lower federal courts 
narrowly construed the broad 
protections afforded by Pickering. In 
Clark v. Holmes, 474 F.2d 928 (7th 
Cir. 1972) a teacher was terminated 
because he allegedly overempha- 
sized sex in his health survey course 
and belittled other staff members in 
discussions with students. 


The Clark court refused to apply 
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Pickering standards because: (1) 
Clark’s disputes with his colleagues 
and superiors about course content 
were not matters of public concern; 
(2) Clark’s disputes were in the 
context of his duties as a teacher, not 
a private citizen; and (3) Clark 
irresponsibly made remarks to a 
captive audience composed of 
students who were dependent on 
him for grades and recommenda- 
tions. Cf. Cook County College 
Teachers Union, Loc. 1600 A.F.T. v. 
Byrd, 456 F.2d 882, 889-890 (7th Cir. 
1972), cert. den. 409 U.S. 848; 
Albaum v. Carey, 310 F.Supp. 594, 
596 (E.D.N.Y. 1969), 474 F.2d at 931. 
The court’s refusal to apply Pickering 
may well have been based upon a 
traditional and justified reluctance to 
resolve course content disputes, 
matters best left to the discretion of 
the educational professionals. 

This issue was not raised in Smith 
v. Losee, 485 F.2d 334 (10th Cir. 
1973) where plaintiff professor 
successfully alleged that his first 
amendment rights had been violated. 
The Smith court held that, even 
though Smith made the comments 
which allegedly resulted in his 
termination while speaking in his 
capacity as president of the faculty 
association, Smith was entitled to 
criticize the administration without 
fear of dismissal. 

However, the court warned that 
plaintiff had the initial burden of 
establishing that his termination 
arose out of his exercise of 
constitutionally protected rights. If 
plaintiff carried this burden, the 
defense must then show that 
plaintiff’s acts materially and 
substantially interfered with the 
requirements of appropriate 
discipline in the operation of the 
school. 

In Rampey v. Allen, 501 F.2d 1090 
(10th Cir. 1974), a professor’s first 
amendment rights were again 
upheld. A college president had 
terminated several professors and 
staff members because their conduct 
was “divisive.” One of the plaintiffs 
had stated that the president was “a 
three-time loser” because the presi- 
dent was subsequently outvoted 
in three controversial campus issues. 
The court stated: 


There is not the slightest suggestion in the 
evidence that the plaintiffs in exercising their 
rights constituted any threat to the valid 
authority of President Carter in the conduct of 


his duties. Nor does it appear that these 
plaintiffs were in a relationship with Dr. 
Carter which required personal loyalty or 
devotion. [501 F.2d at 1098.] 


See also Starsky v. Williams, 353 
F.Supp. 900 (D. Ariz. 1972); Aff’d in 
part, 512 F.2d 109 (9th Cir. 1975). 

These cases demonstrate a 
continuous conflict. The state’s 
interest is to protect the university 
from losing public confidence and to 
vigorously support and maintain a 
consonant relationship between the 
faculty and the university. On the 
other hand, the faculty’s main 
interest is to express views or ideas 
without fear of censorship, 
reprimands or dismissals. Courts 
resolve this conflict on a case-by-case 
basis with resulting decisions that 
may appear contradictory. 

For example, contrary to the 
holdings in Smith and Rampey, the 
interests of the universities were held 
to outweigh a faculty member’s first 
amendment claim of freedom of 
speech in Roseman v. Indiana 
University of Pennsylvania at 
Indiana, et al., 520 F.2d 1364 (3rd 
Cir. 1975). Plaintiff, an associate 
professor, alleged that her 
nonrenewal by the university was in 
retaliation for her complaints to a 
dean and a department head about 
the selection of a new department 
chairman. The court held that 
plaintiff's communications were 
outside first amendment protection 
and that “the trade-off between 
vigorous intradepartmental debate 
and the harmonious atmosphere 
essential to academic pursuits is a 
matter of departmental, not 
constitutional, concern . . .” 520 F.2d 
at 1369, n. 13. 


In summary, the foregoing 
decisions provide some guidelines 
for administrators in the generally 
uncertain area of academic freedom. 
For example, an administrator’s 
control over a teacher’s behavior 
increases in proportion to the job- 
relatedness of the behavior and the 
adverse impact of the behavior on 
the teacher’s performance or on 
other university functions. When the 
employee’s exercise of first 
amendment rights substantially 
reduces or impairs the effectiveness 
of his employer, the employee is 
subject to good faith transfer or 
dismissal. London v. Florida 
Department of Health and 
Rehabilitative Services, 313 F.Supp. 
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591 (N.D. Fla. 1970), aff'd 448 F.2d 
655 (5th Cir. 1971). 

Thus, even where protected rights 
contribute to disciplinary action 
against a faculty member, the action 
may be upheld. In Mt. Healthy City 
School District Board of Education 
v. Doyle, 97 S.Ct. 568 (1977) 
respondent, an untenured teacher, 
told a radio station about a 
memorandum relating to teacher 
dress and appearance which the 
school principal had circulated. The 
radio station then announced the 
adoption of the dress code as a news 
item. Prior to this incident, 
respondent had been involved in an 
altercation with another teacher and 
in an incident where he made 
obscene gestures to girl students. 

Respondent’s employment 

contract was not renewed and he 
filed suit. The Supreme Court 
clarified the standard which the 
lower courts should have applied: 
Initially, . . . the burden was properly placed 
upon respondent to show that his conduct was 
constitutionally protected, and that this 
conduct was a “substantial factor” or, to put it 
in other words, that it was a “motivating 
factor” in the Board’s decision not to rehire 
him. Respondent having carried that burden, 
however, the District Court should have gone 
on to determine whether the Board had shown 
by a preponderance of the evidence that it 
would have reached the same decision as to 
respondent’s reemployment even in the 
absence of the protected conduct. [97 S.Ct. at 
576.] 
Mt. Healthy was adopted and 
applied to post-secondary education 
in Franklin v. Atkins, 562 F.2d 1188 
(10th Cir. 1977). 

Mt. Healthy and Franklin thus give 
administrators some flexibility in 
making personnel decisions when 
faculty members may have engaged 
in protected activity. The ultimate 
goal of administrators should always 
be a decision free from any 
consideration of protected conduct 
or that the administrators would have 
reached the same decision regardless 
of the protected conduct. Adminis- 
trators should carefully document 
their decisions with this concept in 
mind. 


Student rights 


Clearly, schoois are subject to the 
first amendment mandate that 
expression may not be restricted 
because of its message, its ideas, its 
subject matter, or its content. Police 
Dept. of City of Chicago v. Mosley, 
408 U.S. 92 (1972). 


State colleges and universities are not enclaves 
immune from the sweep of the First 
Amendment. “It can hardly be argued that 
either students or teachers shed their 
constitutional rights to freedom of speech or 
expression at the schoolhouse gate.” Tinker v. 
Des Moines Independent Community School 
District, 393 U.S. 508, 506, 89 S.Ct. 733, 736, 21 
L.Ed.2d 731 (1979) .... The college classroom 
with its surrounding environs is peculiarly the 
“marketplace of ideas,” and we break no new 
constitutional ground in reaffirming this 
Nation’s dedication to safeguarding academic 
freedom... . [Healy v. James, 408 U.S. 169, 
180 (1972).] 


However, student conduct which 
disrupts classwork, causes disorder 
or invades the rights of others is not 
protected by the constitutional 
guarantee of freedom of speech. 
Tinker v. Des Moines Independent 
Community District, 393 U.S. at 509; 
Healy, 408 U.S. at 184 & 188. 


Postsecondary institutions may 
therefore prohibit group demonstra- 
tions or individual protests falling 
within the Tinker/Healy guidelines. 
However, the school must determine 
when the conduct has become 
sufficiently disruptive to lose its first 
amendment protection. Fear or 
apprehension of disturbance is not 
enough to overcome the right to 
freedom of expression. 
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Actual disruption need not occur if 
substantial disruption or material 
interference with school activities is 
imminent. Tinker, 393 U.S. at 514. If 
the protesters are disruptive or if 
their actions are “directed to inciting 
or producing imminent” disruptive 
actions by others and “likely to 
produce” disruptive actions before 
an administrator, the administrator 
may stop the protesters. 

However, if the onlookers created 
the disruption, the administrators’ 
actions should be directed at the 
onlookers, not the protesters. See 
Barker v. Hardway, 283 F.Supp. 228 
(S.D.W.Va. 1968), affirmed 399 F.2d 
639 (4th Cir. 1968); Buttny v. Smiley, 
281 F.Supp. 280 (1969); Brandenburg 
v. Ohio, 395 U.S. 444 (1969). 

The university also has authority to 
avoid disruptive occurrences by 
promulgating reasonable regulations 
with respect to the time, place, and 
manner in which student groups 
conduct “speech-related activities.” 
Healy, 408 U.S. at 192-193. To sur- 
vive constitutional scrutiny, such reg- 
ulations must cover only, times, places, 
or manners of expression which are 
“basically incompatible with the 
normal activity of a particular place 
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at a particular time.” Graned v. 
Rockford, 408 U.S. 104, 116 (1972). 

“‘Incompatibility’’ must be 
determined by the physical impact 
of the speech-related activity on its 
surroundings and not by the content 
of the speech. Time, place and 
manner regulations must be drafted 
“with narrow specificity” so that all 
are on notice as to what is required or 
prohibited. Hynes v. Mayor and 
Council of Borough of Oradell, 425 
U.S. 610 (1976). No restrictions can 
be placed on expressions because of 
their message, ideas, subject matter, 
or content. 


To be entitled to a special exemption from the 
categorical remedial language of §1983 in a 
case in which his action violated a student's 
constitutional rights, a school [official], who 
has voluntarily undertaken the task of 
supervising the operation of the school and the 
activities of the students, must be held to a 
standard of conduct based not only on 
permissible intentions, but also on knowledge 
of the basic unquestioned constitutional rights 
of his charges. Sucha standard neither imposes 
an unfair burden upon a person assuming a 
responsible public office requiring a high 
degree of intelligence and judgment for the 
proper fulfillment of its duties, nor an 
unwarranted burden in light of the value 
which civil rights have in our legal system. 
[Schiff v. Williams, et al., 519 F.2d 257, 261 
(5th Cir. 1975). (Citations omitted.’ ] 


The fact that all administrators 
should seek legal advice prior to a 
decision which affects a student’s 
first amendment rights cannot be 
overemphasized. As indicated in 
Schiff, the administrator may havea 
duty to actively seek legal counsel 
prior to making adverse determina- 


tions when the first amendment 
rights of others are involved. Only 
then can the university be reasonably 
assured that the rights and privileges 
of all are protected. oO 


' For a complete, procedural statement of 
the case, see 551 F.2d 672. 
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rofessional associations (PAs) 
have been of growing interest to 
lawyers, doctors, accountants and 
other professionals since the concept 
began to gain acceptance in the early 
1960’s. Many prominent law firms 
now practice law in corporate form. 
Many other lawyers who have 
rejected the idea in the past are now 
reconsidering it because of the 
growing acceptance of the concept 
of practicing law as a partnership of 
PAs. 

Much of the interest about 
incorporating is due to the tax 
advantages, such as the more liberal 
pension plan benefits, which are 
available to corporations and their 
employees but not to self-employed 
individuals who are restricted in the 
types of tax benefits they may enjoy. 
A PA also permits an attorney to 
avoid personal liability for 
malpractice and other claims arising 
from the actions of his partners or 
employees who are not under his 
direct supervision and_ control. 
However, a PA is not appropriate in 
all circumstances and the 
professional who decides to engage 
in his practice through a PA should be 
aware of certain tax risks and 
additional operating costs which 
must be weighed against the benefits 
which may be obtained. 

Engaging in the practice of law 
through a PA may be achieved by 
one of two principal methods. The 
determination of which of the two 
methods is more appropriate for any 
particular partnership will depend 


a 


upon a myriad of factors. The first 
approach, which has been used for 
more than two decades, is to 
terminate the existing partnership or 
sole proprietorship and form one PA 
which will employ all of the partners, 
associates and office staff of the 
terminated entity. This approach 
requires an “all or nothing” 
determination by the partners. 
However, in many instances 
partnerships have found it difficult to 
reach agreement on incorporation, 
particularly where the ages, income 
levels and personal financial 
objectives of the various partners 
were disparate. For example, 


younger (or less thrifty) partners may 
not want to reduce their spendable 
income by contributing to a pension 
plan; more senior partners nearing 


retirement age may want to 
contribute as much as_ possible 
toward a_ retirement plan. In 
addition, some individuals may feel a 
personal distaste for practicing as a 
PA or simply may not desire to 
change the manner in which they 
have been practicing for many years. 
Due to such disputes, many 
professionals were, as a practical 
matter, forced to practice in a 
partnership for lack of any viable 
alternative. 

Recently, however, interest has 
been increasing in the concept of a 
partnership of PAs as an alternative 
method to obtain the advantages of a 
corporation without the attendant 
problem of having to compromise 
the conflicting goals of several 


professionals in one corporation. 
Practicing law as a partnership of 
PAs does not require the all or 
nothing decision which is necessary 
to establish one PA. Each partner 
makes an individual determination 
whether to practice as a PA. In 
addition, each partner has_ the 
flexibility to make his own decisions 
with respect to current income and 
retirement plan contributions, within 
the limits described below. 
However, a senior partner nearing 
retirement who believes that the 
success of the firm is largely due to 
his efforts may decide that a 
partnership of PAs will not permit 
him to fund a large enough pension 
benefit in his few remaining years. In 
such a situation, a single PA may be 
required so that his pension benefit 
may be funded by the firm after he 
retires. 

These are just a few of the factors 
which must be considered in a 
decision as to whether and by which 
method to utilize the PA. Since the 
single PA approach is quite well 
known, it is the alternative approach, 
a partnership of PAs, which will be 
the principal subject matter of this 
article. 


Description 


A partnership of PAs is precisely 
what the title implies. An individual 
partner forms a PA and practices ina 
partnership with other partners who 
may be individuals or other PAs. The 
firm continues as a partnership entity 
engaged in rendering professional 


services to its clients. Some or all of 
the partnership interests are owned 
by PAs, the capital stock of which 
is owned by the former individual 
partners who have transferred their 
partnership interests to their wholly- 
owned PAs. An individual who 
formed a PA would cease to be a 
partner in his individual capacity, 
and would become the officer/ 
employee of his PA. Although the 
identity of some or all the partners is 
changed from individual to PAs, the 
operation of the partnership and the 
nature of the services rendered does 
not change. 

e History—Historically, partner- 
ships consisting of corporate and/or 
individual partners have been 
utilized by businessmen as well as 
professionals. Many businesses, 
particularly family-owned 
businesses, were using the concept of 
separate corporate entities in an 
abusive fashion by creating a 
management company to employ 
the more highly compensated 
individuals while leaving the rank 
and file employees in the operating 
entity. The management company 
would establish a pension plan for 
the highly paid employees but no 
plan would be provided for the 
employees of the operating 
company. 

In an attempt to correct such 
abuses in the area of employee 
benefits, Congress enacted the 
Employee Retirement Income 
Security Act of 1974 (“ERISA”), one 
provision of which addresses the 
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problem of commonly controlled 
entities.! It essentially provides that 
employees of all controlled groups 
must be aggregated in order to 
determine whether a plan satisfies 
the coverage and other qualification 
requirements.” 

In two cases of national 
significance (the Kiddie and Garland 
decisions),° the effectiveness of this 
ERISA provision in remedying the 
abuses it was intended to correct was 
severely undermined. The apparent 
ease with which the coverage 
provisions of ERISA could be 
evaded by use of multiple entities has 
caused Congress to reexamine these 
ERISA provisions and, in December 
of 1980, to enact legislation aimed at 
eliminating such abuses in the 
future.4 The new legislation is 
discussed later in this article. 

e Florida Law and Ethical 
Considerations—In Florida, as in 
every other state, professionals are 
allowed to practice in the form of a 
PA.’ A PA is, in most respects, similar 
to an ordinary business corporation 
and is governed by the same rules, 
except to the extent that F.S. Chapter 
621 sets forth certain specific 
requirements which a PA must 
satisfy.° The general corporate rules 
expressly permit a corporation to 
participate in a partnership either asa 
general or asa limited partner.’ Thus, 
a partnership of PAs will not violate 
any Florida law. 

The rendering of professional 
services is subject to ethical 
constraints which are generally set 
forth in the Code of Professional 
Responsibility. In Florida, the 
Professional Ethics Committee of 
The Florida Bar overturned its 1971 
opinion and ruled in 1979 that an 
attorney practicing through a PA can 
participate, through his corporation, 
as a partner in a partnership of 
attorneys, so long as the PA partners 


are clearly identified in all instances 
in which the names of the partners 
are listed.’ 

Although many states have 
recognized the concept, it has not 
been universally accepted.? The 
Code of Professional Responsibility 
of the American Bar Association 
recognizes the rendition of legal 
service through a corporation and 
was expressly amended in 1979 to 
recognize the use of a PA asa partner 
in a law firm.!° Thus, as long as the 
PA status of partner is disclosed, a 
partnership of PAs should not violate 
any ethical constraints in Florida. 


Advantages 


e Limited Liability—One of the 
advantages of a PA is that it limits the 
partner’s personal liability to liability 
for his own acts andthe actions of any 
person under his direct supervision 
and control while rendering 
professional service on behalf of the 
corporation.!! Although the PA has 
unlimited liability as a general 
partner, the shareholder-employee’s 
liability is limited to the assets of the 
PA unless the liability arises from the 
professional acts of the shareholder- 
employee or the professional acts of 
those under his direct supervision 
and control. 

e Flexibility—Practicing in the form 
of a partnership of PAs can minimize 
the conflict which may arise between 
older and younger partners with 
respect to spendable income. Ina PA 
with more than one shareholder it is 
often difficult to accommodate the 
diverse needs and goals of the 
individuals. Younger members will 
generally have a greater need for 
immediately spendable income 
while older members will desire to 
accumulate greater savings for 
retirement. A partnership of PAs 
permits each individual to make his 
or her own decision with regard to 
allocation of the income between 
current, spendable income and 
income to be accumulated for 
retirement. 

A closely related advantage is that 
each professional can select the 
retirement and fringe benefit 
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program best suited to his personal 
needs, and, in most cases, without 
having to consider the effect or cost 
of such program on any other 
partners in the partnership. 
Furthermore each professional can 
select the investment policy he 
wishes to use with respect to his 
pension funds without having to 
consult with or consider the needs of 
his other partners. 


Practicing in a part- 
nership of PAs can 
minimize conflicts 
between older and 
younger partners 
about spendable 
income 


e Qualified Retirement Plans— 
Use of the PA allows an individual to 
participate as an employee in a 
corporate qualified retirement plan 
rather than being restricted to 
participation in an HR 10 (Keogh) 
plan which is available to 
partnerships and other self- 
employed individuals. ERISA 
imposes limits on the federal income 
tax deductions which are permitted 
to be taken for contributions to 
corporate and partnership plans. The 
limitations for an HR 10 plan for each 
individual are the lesser of $7,500 or 
15 percent of the individual's 
compensation (not in excess of 
$100,000) for the year.!? 

The limitation for corporate plans, 
on the other hand, is much higher. 
The deduction for a contribution toa 
defined contribution plan is limited 
to 15 percent of the compensation 
paid to all employees for that year 
and the contribution on behalf of any 
employee may not exceed the lesser 
of $25,000 per year or 25 percent of 
compensation. The deduction 
limitation for a contribution to a 
defined benefit plan is the amount 
actuarially determined to be necessary 
to fund the pension benefit provided 
under the plan, which benefit may 
not exceed the lesser of $75,000 per 
year or 100 percent of compensation 
at retirement age.'’ In addition, the 
limitations for corporate plans are 
increased from year to year to reflect 
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increases in the cost of living, while 
the limitations for an HR 10 plan 
remain constant.'‘ The limitations for 
1981 are $41,500 for defined 
contribution plans and $124,500 for 
defined benefit plans.'5 

Although a lengthy discussion of 
the various types of qualified plans 
and their advantages and 
disadvantages is beyond the scope of 
this article, several points should be 
noted. Legislation was enacted by 
the Congress in December 1980 
which will limit the ability of a 
partnership of PAs to exclude 
partnership employees from 
qualified plan coverage.'® The new 
provision requires that all employees 
of all members of an affiliated 
service group, as defined therein, are 
to be treated as employed by one 
employer. Although the impact of 
the legislation on partnerships of PAs 
is not yet fully understood, it is clear 
that plan coverage for common law 
employees will be required. 


Practitioners have generally been 
utilizing one of two basic approaches 
in providing coverage for common 
law employees of the partnership— 
the “pro rata” approach or the “best 
plan” approach. Under the pro rata 
approach, partnership employees 
are participants in a plan which is 
jointly sponsored by the partnership 
and each PA partner (a multiple 
employer plan). The plan provides 
for contributions and/or benefits for 
each employee which are actuarially 
equivalent to the contributions or 
benefits which would be provided to 
that employee if he was a participant 
in each PA partner’s plan, but only to 
the extent of that partner’s 
distributive share of the employee's 
compensation.'’ The partnership 
may continue to maintain an existing 
HR 10 plan and make the basic 7 
percent contribution, and each PA 
partner would be required to make a 
contribution of the amount, if any, by 
which the contribution determined 
under its plan for its distributive 
share of employee’s compensation 
exceeded the 7! percent basic 
amount.!® 

The complexity of the pro rata 
approach has led some law firms to 
utilize the best plan approach.'® 
Under this approach, the common 
law employees are covered under a 
plan utilizing a benefit formula at 
least as generous as the most 
generous plan adopted by any PA 
partner. For example, if the 
partnership employees’ plan 


provided a benefit for each 
employee at retirement equal to 50 
percent of the employee’s final pay, a 
PA could adopt any plan using a 
formula which is not in excess of 50 
percent. The best plan approach may 
be significantly more costly in some 
instances, for example where a 
partner adopts a very generous plan 
and many of the partnership 
employees are fairly highly 
compensated.” However, oppor- 
tunities exist to aid in reduction of 


by the PAs may be integrated with 
Social Security.?! Since, in many law 
firms, associates are the more highly 
compensated partnership em- 
ployees, consideration should be 
given to excluding them from 
participation in the plan.” Since the 
PAs must be prohibited from 
choosing a plan with a more generous 
formula than that provided under the 
partnership plan, it may be necessary 
for the partnership to restrict the 
plans of the PAs if costs for the 


employee costs. 
established by the partnership and 


The plans 


partnership plan would be excessive. 
It has not yet been determined 
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whether the new legislation will 
require use of one approach rather 
than the other.’ Although there is no 
definitive guidance as to 
interpretation of the new legislation, 
it employs language which is 
substantially the same as language 
used in the prior controlled group 
provisions.24 Thus, since the old 
provisions did not mandate a best 
plan approach, the new legislation 
should not be construed to require 
such an approach. Whether Congress 
(or the IRS by regulation) will take 
the position that the best plan ap- 
proach is the only permissible 
approach is strictly a matter of con- 
jecture at this time. If the best plan 
approach is adopted as the only 
permissible approach, those employ- 
ers who had used the pro rata ap- 
proach would be required to amend 
their plans or face IRS disqualifi- 
cation.*® 

e Fringe Benefits—A partnership 
of PAs gives each professional the 
flexibility to select the particular mix 
of fringe benefits which best suits his 
financial objectives without 
consideration of any other partner’s 
requirements. For example, 
employers are permitted to provide 
up to $50,000 of group term life 
insurance for the benefit of 
employees, with the premiums 
deductible to the employer and the 
premium costs not included in the 
income of the employee.® In 
addition, an employer can pay $5,000 
to the spouse of a deceased employee 
and such payment is deductible to 
the employer, not income to the 


surviving spouse, nor, if properly 
structured, includable in the estate of 
the deceased individual.” 

There may also be some cost 
savings involved in health and 
accident and disability insurance 
coverage. The costs for such 
coverage for each partner in an 
unincorporated firm are includable 
in the partner’s income and therefore 
the coverage creates an income tax 
liability of up to 50 percent of the 
premium costs per partner per year. 
The premium cost of such coverage 
for the employed professional and 
its distributive share of the support 
staff is deductible by the PA as an 
ordinary and necessary business 
expense.”® 

Although an employer may also 
establish a_ self-insured medical 
reimbursement plan, if such a plan is 
offered only to highly compensated 
employees and not to a broad cross- 
section of employees, the amounts 
received by the highly compensated 
individuals will be included in their 
income.”’ Moreover, the Kiddie- 
Garland legislation discussed above 
requires the inclusion of all 
employees in the controlled group 
(including all common law 
employees of the partnership) to be 
considered in determining whether 
the self-insured medical reimburse- 
ment plan is discriminatory.*° Thus, 
although the health and disability 
premiums and any medical 
payments received under the insured 
portion should continue to be 
excluded from the professional's 
income, payments received under 
any self-insured medical plan will be 
included in his income unless similar 
benefits are provided to all 
partnership employees.*! 

e Accumulation of Capital—Use 
of a partnership of PAs will also 
permit individuals to accumulate 
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capital in their corporations, subject 
to the rules regarding personal 
holding company status discussed 
below, at the relatively low 
corporate tax rate. The corporate tax 
is progressive, but the rate on the first 
$25,000 of taxable income is only 17 
percent. Capital accumulations 
may be used to finance such 
investments as the corporation may 


A partnership of PAs 
gives each profes- 
sional flexibility to 
select a mix of fringe 
benefits 


deem to be advantageous. However, 
if the individual also controls any 
other corporations, the benefits of 
the low progressive corporate tax 
rates must be allocated among all of 
his controlled corporations.** It 
should also be noted that an accumula- 
ted earnings tax may be imposed if 
earnings and profits are permitted to 
accumulate beyond the reasonable 
needs of the business; however, since 
there is an accumulated earnings 
credit for amounts up to $150,000, 
this generally will not pose a 
significant problem.* 


Disadvantages and risks 


Although a partnership of PAs 
does offer substantial tax and nontax 
advantages, there are some tax and 
nontax problems which should be 
considered in making a decision 
whether to incorporate. 


e Reallocation of Income—In or- 
der to achieve the tax benefits of 
incorporating, the professional must 
shift his personal earnings to the 
corporation. The IRS’s principal 
focus of attack has been to attack the 
validity of this shift and to disregard 
the corporation’s existence. A critical 
element of any successful taxpayer 
defense to these attacks is that the 
taxpayer must observe both the form 
and substance of the separate 
corporate identity. The IRS has 
historically used two major 
arguments to disregard the existence 
of a corporation and tax the income 
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directly to the shareholders—the 
sham doctrine and the assignment of 
income doctrine. 


Under the sham doctrine, the IRS 
contends that the corporation has no 
reality and is a mere sham which 
should be disregarded for tax 
purposes. Although the IRS has 
asserted the sham doctrine in 
numerous instances, it has generally 
been unsuccessful due to the 
Supreme Court’s holding in Moline 
Properties, Inc. v. Comm’r., 319 U.S. 
436 (1943). The Court held that a 
corporation is not a “sham” if either 
the corporation was organized for a 
substantial business purpose or it 
engaged in substantial business 
activity. A number of arguments are 
available to a properly operated PA 
to defeat the “sham” attack.* 


The assignment of income 
doctrine which originated with 
Lucas v. Earl, 281 U.S. 111 (1930), 
imposes a requirement that the 
income to be taxed to the true earner 
of the income. The Tax Court has uti- 
lized the assignment of income doc- 
trine in a number of cases to reallocate 
a corporation’s income to its 
shareholders principally where the 
shareholders themselves disregard 
the corporate entity.*® 


Notwithstanding the historic 
reliance on these doctrines, a trend 
may be emerging in favor of limiting 
the IRS to §482 of the Code.*” This 
section permits the Commissioner to 
allocate gross income, deductions, 
credits or allowances between or 
among two or more persons in order 
to prevent evasion of taxes or to 
clearly reflect the income of the 
parties involved. By applying this 
section, the IRS effectively could 
disregard the corporation by 
allocating all income from the 
corporation to shareholder- 
employee. The cases in which the 
IRS has utilized §482 successfully 
have generally involved situations 
where corporate formalities were not 
adhered to and there was a lack of 
economic substance.** Thus the 
shareholder-employee should be 
adequately compensated and the 
facts as well as written record should 
document that the PA is the partner 
rendering professional services 
through its officers, employees and 
agents. These steps should reduce the 
risk that the IRS will attempt to 
reallocate income. 


Care must also be employed in 
drafting the partnership agreement 


to avoid giving the partnership too 
much direct control over the 
individual professional since it is the 
corporation, and not the individual, 
which is the partner. Excessive con- 
trol by the partnership over the indi- 
vidual may establish a direct relation- 
ship between the partnership and the 
individual and would support an IRS 
challenge to disregard the PA.*° 

e Business Purpose—The IRS may 
also attempt to defeat the existence 
of the PA through §269. This section 
provides that if any person or persons 
acquire control of a corporation and 
the principal purpose for which said 
acquisition was made is the evasion 
or avoidance of federal income tax 
by securing the benefit of a 
deduction, credit or other allowance 
which such person would not 
otherwise enjoy, then the IRS may 
disallow such deduction, credit or 
other allowance.*° The regulations 
promulgated under $269 indicate 
that the section is applicable to 
situations in which the acquisition has 
the effect of distorting the liability of 
the taxpayer where the transaction 
would not have been undertaken for 
purely business reasons.?! 
Historically, §269 principally has 
been used by the IRS in cases of gross 
abuse when the transaction is almost 
devoid of substance. Thus, as noted 
above, the PA must be carried on 
strictly as a corporation, and the 
nontax reasons for incorporating 
should be emphasized and 
substantiated. 


e Reasonable Compensation— 
Another related problem which may 
be faced by the PA is_ the 
reasonableness of compensation. An 
employer is permitted to deduct 
compensation paid to its employees 
so long as the compensation is 
reasonable.‘? The amount of any 
unreasonable compensation will be 
recharacterized as a nondeductible 
dividend by the corporation and the 
shareholder-employee will be 
subject to a maximum tax rate of 70 
percent rather than 50 percent.* 


Compensation includes both 
current and deferred compensation 
and both types of compensation 
must be examined to determine 
reasonableness.‘4 A variety of 
arguments are available to attempt to 
defeat an attack on the reasonable- 
ness of compensation particularly if 
the professional’s income does not 
exceed his net billing.** In addition, it 
may be helpful on the issue of 
reasonable compensation for the PA 
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to pay more than nominal dividends 
on a regular basis.** 

e Personal Holding Company 
Status—One risk that is involved in a 
partnership by professional 
associations is the risk that the 
professional association will be 
characterized as a personal holding 
company. A personal holding 
company is taxed on its undistributed 
personal holding company income at 
a tax rate of 70 percent.*” However, a 
corporation may eliminate its 
personal holding company tax 
liability for a previous year, 
determined by an IRS deficiency, by 
making a special distribution of 
dividends, known as a deficiency 
dividend. This distribution will 
relieve the corporation of its liability 
for the personal holding company 

Personal holding company income 
includes amounts received under a 
contract under which the 
corporation is to furnish personal 
services if some person other than the 
corporation has the right to designate 
the individual who is to perform the 
services or if the individual is 
designated in a contract.‘ 

The IRS has ruled in various 
professional corporation settings that 
the personal holding company 
provisions generally will not apply 
provided there has been no contract 
with the clients, oral or otherwise, 
that the shareholder-employee will 
render services or that the services 
are so unique as preclude 
substitution of another pro- 
fessional.®° In one case it was stated 
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that a mere expectation without 
specific contractual designation of a 
particular individual does not 
produce personal holding company 
income.*! 


Thus, if the IRS and the courts 
continue to use this favorable 
interpretation, it should be possible 
to eliminate or at least substantially 
reduce the likelihood of a personal 
holding company attack if the 
partnership agreement is drafted so 
that the shareholder-employee of 
each PA partner is not specifically 
designated to render all services 
under the partnership agreement. 
However, for those who wish to 
avoid the problem entirely, the safest 
course would be to pay out all of the 
earnings in salary and dividends each 
year. The cost of such a policy is the 
surrender of the opportunity to 
accumulate capital at a 17 percent tax 
rate. 

e “Bunching” of Income—One 
problem which has discouraged 
many older partnerships from incor- 
porating is a “Bunching” of income in 
the first years. A substantial number of 
partnerships operate on a fiscal year 
other than the calendar year, with 
many of their individual partners 
reporting on a calendar year basis. 
An individual partner’s share of the 
partnership income is taxed to him as 
if he received all of it on the last day 
of the fiscal year, even though he 
may have received a_ substantial 
portion of it during the preceding 
calendar year.** Bunching generally 
occurs when the partnership’s 
noncalendar tax year is terminated 
for a partner who continues to earn 
income.* This “bunching” of income 
problem may be alleviated, although 
not entirely eliminated, by having no 
more than 50 percent of the 
partnership interests in capital and 
profits incorporate in any given 12- 
month period.*4 This will avoid a 
termination of the partnership and 
will not result in a substantial tax 
burden for the unincorporating 
partners. 


The incorporating partners may 
minimize their first year tax liability 
by incorporating in the middle of the 
year, for example July 1, and 
transferring a portion, e.g., 90 
percent, of their partnership interest 
to their respective corporations.® 
This plan will cause the individual to 
be taxed in 1981 on the partnership 
income computed as of January 31, 
1981, and the salary the individual 
receives from his corporation for the 
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ized as a personal 
holding company; 
however, it may 
eliminate such tax 
liability by making a 
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balance of 1981. In 1982, the 
individual would be taxed on his 
distributive share of partnership 
income for the year ended January 
31, 1982 (which would be calculated 
based on his full partnership interest 
through July and 10 percent of his full 
partnership interest for the 
remainder of the partnership year), 
plus the salary he received in 1982. In 
the event this approach is utilized, 
the individual’s dual status as an 
individual and an officer of a PA 
should be adequately disclosed.** On 
January 31, 1982, the individual 
should transfer his remaining interest 
to his corporation. 

As an alternative approach, a 
partner may transfer his entire 
partnership interest to his PA as of the 
date he incorporates and receive 
little or no salary from the PA for the 
balance of the year and receive a 
substantial bonus and salary increase 
in January, 1982.57 If this salary 
arrangement is not successfully 
challenged by the IRS, the individual 
will be taxed in 1981 on the 
partnership income computed as of 
January 31, 1981, plus the distributive 
share he received in 1981 until the 
date he incorporated, plus the salary, 
if any, he received from his PA.** In 
1982 the individual would be taxed 
only on his salary and the bonus 
payment. 

e Higher Operating Costs—Once 
the individual partners have been 
replaced by PA _ partners, the 
professional associations and the 
shareholders will find themselves 
exposed to potential double taxation 
since the corporation is a separate 
taxable entity.°° As practical 


matter, double taxation should 
generally not present an 
overwhelming problem to the PA 
since it will usually pay out most or all 
of its income annually in tax 
deductible items, such as current 
compensation and retirement plan 
contributions. It may even be 
advisable in some circumstances, 
because of the lower progressive 
corporate tax rates, to permit some 
income to accumulate in the 
corporation. 

Another factor which will operate 
to increase costs is the increased tax 
required under the Federal Insurance 
Contributions Act (“FICA”).®! FICA 
taxes are imposed both on the employ- 
er and on the employee at the 
1981 rate of 6.65 percent on 
the first $29,700 of the employee’s 
compensation for the year, a total of 
4 percent higher than the rate for self- 
employed individuals.*? The effect 
of the increase is mitigated since the 
employer (the PA) is permitted to 
deduct the employer-paid portion of 
the FICA taxes.®* Thus, the increase 
in taxes payable should not exceed 
$200 to $300 per year. In addition, 
under the Federal Unemployment 
Tax Act, employers are subject to a 


tax for unemployment benefits at the 
1981 rate of 3.4 percent of the first 
$6,000 of wages paid to each 
employee.® Since the PA is an 
employer, it becomes liable for 
payment of the additional tax. 
There will also generally be an 
increase in the other operational 
expenses with a partnership of PAs. 
For example, there will be annual 
legal, accounting, pension and 
administrative services involved for 
additional entities, the PAs and the 
partnership. The calculations to 
determine the contributions which 
will be made to the pension plans 
which some PAs may establish will 
generally be more costly than under 
the typical HR 10 plan maintained by 
many partnerships. There are also 
some corporate formalities, such as 
the corporation’s board of directors 
meetings and minutes, the annual 
report to the Secretary of State, and 
annual state and federal tax returns 
which will be required for the PA, in 
addition to, and not as areplacement 
of, the reporting requirements with 
which the partnership must comply. 
e Miscellaneous Considera- 
tions—There are some other 
potential disadvantages and risks 


which may be alleviated or 
minimized by careful planning. 
Some of the tax problems which are 
encountered when incorporating a 
firm as a single PA may be less of a 
problem when converting to a 
partnership of PAs. For example, 
provided there is no termination of 
the partnership for tax purposes, 
the issues which arise with respect to 
transfer of the partnership accounts 
receivable and accounts payable 
should not present any difficulties. 
In addition, if the partnership has 
maintained an unfunded deferred 
compensation arrangement, 
incorporation as a single PA raises 
questions as to whether the 
corporation will be permitted to 
deduct payments made to retired 
partners since that was an obligation 
of the partnership.®’ If the 
partnership entity is preserved 
through a partnership of PAs, there 
should be no issue as to deductibility 
of such payments.® 

The issue of investment tax credit 
(“ITC”) recapture should also be 
considered. If a taxpayer disposes of 
ITC property, the credit is 
recomputed in the year of the 
transfer of the property and the 
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taxpayer may be required to forfeit a 
portion of the previously taken 
ITC.®° However, if a_ partner's 
interest (including his corporation’s 
interest) is not reduced below two- 
thirds of his previous interest, the 
transfer should not cause an ITC 
recapture.” 

One final point should be 
mentioned. Some authors have 
suggested that a partnership of PAs 
may not be perceived in a positive 
fashion by some clients. Depending 
upon the particular situation, this 
may or may not be a valid concern 
and, in any case, a_ potentially 
negative reaction from the firm’s 
clients should be discussed by the 
partners of a firm in making any 
decision regarding incorporation."! 


Mechanics 


A number of steps must be taken to 
implement the partnership of PAs 
plan. 

First, it will be necessary to amend 
the partnership agreement to ensure 
that a corporate partner will be 
recognized and permitted under the 
terms of the agreement. Several 
issues will need to be addressed at 
this point, including how to structure 
the partnership agreement to 
provide for a partner’s or 
shareholder-employee’s death, 
without running afoul of the personal 
holding company issues and other 
risks discussed above.” 

The next step is to incorporate the 
individual partners who wish to use 
PAs. Each partner will need to 
comply strictly with the required 
corporate formalities. Each 
shareholder-employee will also need 
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to enter into an employment 
agreement with the corporation 
setting forth the parameters of the 
employer/employee relationship, 
such as salary, fringe benefits, duties 
and responsibilities. 

Finally, each individual would 
need to transfer his or her partnership 
interest (or some portion thereof) to 
his PA. Attention should be given to 
the transfer documentation to assure 
that the requirements for a tax-free 
transfer to a controlled corporation 
are satisfied so that the individual 
will not recognize any taxable gain 
on the transfer.” 

Once the PA is established there 
are a number of other steps which 
must be taken. The partnership must 
determine what type of retirement 
plan to offer to common law 
employees and must also decide 
what action it will take with respect 
to any HR 10 plan it previously 
maintained.“ A determination will 
also need to be made as to how any 
additional expense for the common 
law employees’ plan will be allocated 
among the partners. 

The shareholder-employee of each 
PA should consult with his tax 
advisor and pension consultant to 
ascertain the appropriate qualified 
plan and fringe benefit package for 
his particular needs and desires. 
These plans and programs would 
then be drafted and implemented 
and all the necessary returns and 
reports prepared and filed.”> The 
authors recommend in the interests 
of efficiency and cost savings, the 
same accounting firm, the same 
pension consulting firm, and the 
same law firm be retained by each 
PA. Consideration should be given to 
retaining the same investment 
advisor, if one is used. 


Conclusion 
A partnership of PAs should offer 
many individual partners the 


opportunity to secure the advantages 
of practicing law in corporate form 
at little or no cost to their 
nonincorporated partners. In the 
past, the determination of whether to 
incorporate has been viewed as an 
“all or nothing” decision. Conflicts 
often arose among partners on a 
whole spectrum of issues including 
whether or not it is “proper” for 
professionals to practice in corporate 
form, who should be president of the 
corporation, what type of retirement 
plan to adopt and how retirement 
plan funds should be invested. The 
use of a partnership of PAs should 
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allow each partner to be president of 
his own corporation and decide each 
of the other issues almost entirely on 
his own. However, as noted at the 
outset, a partnership of PAs may not 
be best in all circumstances—the 
additional cost of operating many 
separate PAs may not be worth the 
flexibility secured, especially where 
the partners are all about the same 
age and have similar financial 
requirements. Thus, one of the most 
important services the tax advisor 
will provide in the future is to help 
determine which structure will best 
achieve the goals and objectives of 
the firm’s partners. oO 
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1 ERISA §1015, adding §§414(b) and (c) to 
the Internal Revenue Code of 1954, as 
amended (hereinafter referred to as the 
“Code”). 

2 Code §§414(b) and (c). See also H.R. Rep. 
No. 93-807, 93d Cong., 2d Sess. (1974), 
reprinted in [1974] U.S.CopE Conc. & Ap. 
News 4670, 4716. 

3 Thomas Kiddie, M.D., Inc. v. Comm’r., 69 
T.C. 1055 (1978); Lloyd M. Garland, M.D., 
F.A.C.S., P.A. v. Comm’r., 73 T.C. 5 (1979). 
The facts were substantially the same in each 
case. Two doctors separately incorporated 
and the corporations formed a partnership 
owned 50 percent by each corporation. The 
partnership supplied all of the necessary 
secretarial and ministerial services. Since 
neither doctor owned more than 50 percent of 
the partnership interests, the corporations and 
the partnership were not a controlled group as 
defined by ERISA. Thus, each doctor was free 
to establish his own plan even though no plan 
was maintained for the benefit of employees 
of the partnership. 

4 Code §414(m), added by The 
Miscellaneous Revenue Act of 1980, P.L. 96- 
605, §201, December 13, 1980, hereinafter 
Code §414(m). 

5 Fia. Stat. ch. 621 (1979). See also, N.Y. 
Bus. Corp. Law $§1501-1516; Cat. Bus. & 
Pror. §§13400-13410; Micu. Comp. Laws 
§$§450.221-450.235. 

8 Fra. Strat. §§621.03-621.13 (1979). For 
instance, only a person who is duly licensed or 
otherwise legally authorized to render the 
same professional services within the State of 
Florida may be a shareholder in a professional 
association. §621.03(2). In addition, if the 
officer, shareholder, agent, or employee of the 
corporation who has been rendering 
professional services becomes legally 
disqualified from practicing his profession, his 
employment with and financial interest in the 
corporation must be terminated forthwith. 
Failure to comply with this requirement will 
result in forfeiture of the articles of 
incorporation and dissolution of the 
professional association.§621.10. When a 
shareholder seeks to sell or transfer his shares, 
he must do so only to another individual who is 
licensed or otherwise authorized to render the 
professional service for which the corporation 
was formed. §621.09. The professional 
association may not engage in any business 
other than rendering the professional services; 
however, this does not restrict the ability of the 
corporation to make investments or own 
property necessary in the business. $621.08. 

* Fra. Stat. §607.011 (1979). 

5 Professional Ethics Committee of The 
Florida Bar, Op. 79-1 (1979). For example, it 
would be advisable for individuals who have 
incorporated to sign letters on behalf of the 
corporation as Jane Doe, PA. 

9 For instance, in Florida the Professional 
Ethics Committee of The Florida Bar had 
previously ruled in Opinion 71-58 that the 
practice of law by a partnership of 
professional associations was unethical. In 
addition, in Kansas, New Jersey and Michigan, 
such arrangements have been ruled unethical 
by the state ethics committee, although 
legislation has been introduced in Michigan to 
alter that result. On the other hand, support 
appears to be growing for the concept. The 
state bars in New York, Illinois, Oregon, 
California and several other states have either 
formally or informally approved the ethics of 
practicing as a partnership of professional 
associations. All of the states which have 


endorsed the propriety of the arrangement 


have emphasized the necessity for adequate 
disclosure to be made to clients and the public. 

10 ABA Cope OF PROFESSIONAL RESPONSIBILITY, 
Canon 2, DR 2-102(B)(C). See also, FLonwa 
Cope OF PROFESSIONAL RESPONSIBILITY, Canon 
2, DR 2-102(B). 

Fria. Stat. §$621.07(1979). 

12 Code §§401(a) (17) and 404(c). See also, the 
special requirements which an HR 10 Plan 
must satisfy in §40l(c) and (d). A self- 
employed individual may establish a defined 
benefit HR 10 Plan which is intended to 
translate the 15 percent/$7,500 limitations on 
contributions into approximately equal 
benefits which an individual can receive under 
a defined benefit plan. The rules for defined 
benefit HR 10 plans are quite complex and 
beyond the scope of this article; however, it 
should be noted that the maximum benefit 
which can be provided is generally 
substantially less than the maximum benefit 
under a corporate defined benefit plan. 

13 Code $§$404(a)(1) & (3) and 415(b) & (c). 

14 Code $415(d). 

15 Internal Revenue Service News Release 
81—16, February 4, 1981. 

'6 Code §414(m). 

' The pro rata approach was introduced in 
Rev. Rul. 68-370, 1968-2 C.B. 174, where the 
IRS required the employees of the joint 
venture (a partnership for tax purposes) to be 
considered as employees of the corporate joint 
venturer (partner), M, and required said 
employees, and M’s distributive share of the 
compensation paid to them, to be taken into 
account in determining whether M’s profit- 
sharing plan was a qualified plan under 
§401(a) of the Code. The ruling required M to 
cover (and make contributions on behalf of) 
the employees of the joint venture, but only to 
the extent of M’s distributive share of their 
compensation. See also, LTR 7834059. 


'8 The pro rata approach may be illustrated 
as follows: Suppose partner A, a professional 
association, has a 5 percent interest in the 
partnership. The contribution formula under 
his plan is 15 percent of compensation. 
Employee X earns $10,000 a year. Partner A 
would be required to make a contribution to 
the multiple employer trust as follows: A 15 
percent contribution would be required on 5 


percent of employee X’s salary, 15 percent of 
$500 or $75. This amount will be reduced by 
the partner's distributive share of any basic 
partnership contribution. For example, in the 
case of employee X, the basic 7% percent 
partnership contribution would be $37.50. 
Thus, $37.50 (75-37.50) is the amount which 
partner A must contribute to the multiple em- 
ployer trust on behalf of X. 

'9 The determination of what constitutes the 
“best” plan may be required on an individual 
employee basis. A myriad of factors must be 
considered such as age (generally, older 
employees are favored by a defined benefit 
plan), earnings level, and longevity with the 
employer. Thus, although the “best” plan is 
something of a misnomer, as the term is used in 
this article, it shall refer to a plan for common 
law employees under which the contributions 
or the benefits are at least as generous as those 
provided in any of the professional 
association’s plans. 

20 This could occur, for example, where one 
professional association established a 100 
percent defined benefit plan and there were a 
fairly substantial number of partnership 
employees who were older and fairly highly 
compensated. 

21 Code §401(a)(5) provides that a plan may 
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be integrated with Social Security benefits 
without being deemed to be discriminatory. 
This permits the employer to provide for the 
proportionate equality of total retirement 
benefits at all salary levels by taking into 
consideration all the benefits available to 
retiring employees. The employer may 
provide for the payment of retirement 
benefits to higher-paid employees without the 
necessity of similar payments to lower-paid 
employees without loss of the favorable tax 
treatment, thus reducing the cost of providing 
the benefits. An integrated plan must conform 
to the general qualification requirements and 
must also conform to certain technical 
requirements relating specifically to such 
plans. 

22 In certain situations we suggeset that 
associates be excluded from coverage in order 
to avoid excessive retirement plan costs. 
Section 410(b) of the Code requires in general 
that a plan must cover either 70 percent of all 
employees or a reasonable classification of 
employees that does not discriminate in favor 
of the highly compensated. In many firms, the 
70 percent test can be satisfied without 
including associates. In addition, it can be 
argued that since associates generally do not 
remain associates until retirement (and they 
are usually more highly compensated), they 
may be excluded. 

23 Some commentators, such as the Joint Pen- 
sion Task Force of the Tax Section of the 
American Bar Association, have taken the 
position that the best plan approach should be 
mandated. 

24 The new provision, §414(m) requires that 
all employees of members of an affiliated 
are to be treated as employed by a single 
employer. Similarly, the old controlled 
provisions, §§414(b) & (c), required that all 
employees of members of a controlled group 
are to be treated as employed by one 
employer. The legislative history for the old 
controlled group provisions sheds some light 
on what Congress intended by the phrase 
“employed by a single employer” at the time 
ERISA was enacted and may be useful in 
interpreting the new provisions. In_ its 
explanation, the House Ways and Means 
Committee indicated that the requirement 
that all employees of members of a controlled 
group be treated as employed by one 
employer was intended to “make it clear that 
the coverage and antidiscrimination 
provisions cannot be avoided by operating 
through separate corporations . . . .” The 
Committee went on to explain that “At the 
same time, however, the committee provision 
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is not intended to mean that all pension plans 
of a controlled group of corporations or 
partnerships must be exactly alike. . . .” H.R. 
Rep. No. 93,807, supra at Note 2. 

25 Any employer who adopts either approach 
should seek an IRS determination letter. In the 
event such a letter is obtained, employers 
would generally not face retroactive 
disqualification, but would be given an 
opportunity to amend the plan. 

26 Code $79. 

27 Code §101(b). 

28 Code §106 & 162. 

29 Code §105(h). 

3° Code §414(m). _ 

31 Code §105(h). See also, the new final 
regulation §1.105-11 issued January 15, 1981, 
which sets forth in greater detail the 
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requirements for and the tax treatment 
accorded to self-insured medical 
reimbursement plans. 

32 Code §11(b). 

33 Code $1561. 

34 Code $531. 

35 For example, a desire of the proprietors of 
a business to obtain limited liability was held 
to be a business purpose in Fogelsong v. 
Comm'r., 35 T.C.M. 1309 (1976), 621 F.2d 865 
(7th Cir. 1980). An argument can certainly be 
made that the limited liability obtained in a 
partnership of professional associations should 
satisfy the business purpose test. There should 
usually be no difficulty in meeting the 
substantial business activity requirement since 
the corporation will be a partner in a 
partnership engaged in the active practice of a 
profession. For example, in Fogelsong, the 
IRS conceded that the corporation was not a 
sham since it paid business expenses and 
complied with the state corporate formalities. 

36 For example, the doctrine was used 
successfully in Roubik v. Comm’r., 53 T.C. 
365 (1969) where the four shareholders 
executed contracts in their own names, not the 
corporation’s, the corporation did not control 
its employees’ activities and at least one of the 
shareholders held himself out to be an 
individual practitioner. 

In Rubin v. Comm’r., 51 T.C. 251 (1968), 
rev'd. 429 F.2d 650 (2d Cir. 1971), 56 T.C. 1155 
(1971), aff'd. per curian 460 F.2d 1216 (2d Cir. 
1972), and Fogelsong v. Comm’r., 35 T.C.M. 
1309 (1976), 621 F.2d 865 (7th Cir. 1980) the 
Second and Seventh Circuit Courts of Appeals 
reversed the Tax Court’s application of the 
assignment of income doctrine in decisions 
which appear to indicate that §482 may be 
replacing the sham and assignment of income 
doctrines. 

38 See, e.g., Rubin v. Comm’r., 51 T.C. 251 
(1968), rev'd. 429 F.2d 650 (2d Cir. 1971), 56 
T.C. 1155 (1971) aff'd per curiam 460 F.2d 
1216 (2d Cir. 1972) and Fogelsong v.Comm’r., 
35 T.C.M. 130 (1976), 621 F.2d 865 (7th Cir. 
1980). 

39 See e.g., Rubin v. Comm’r., 51 T.C. 251 
(1968), rev'd 429 F.2d 650 (2d Cir. 1971), 56 
T.C. 1155 (1971) aff'd per curiam 460 F.2d 
1216 (2d Cir. 1972). 

Code §269. See also, LTR 7939003 
(National Office Technical Advice 
Memorandum). 

4! Reg. §1.269-2. 

* Code §162. 

3 Code §1348 and Reg. §1.162-8. 

4 Reg. §§1.162-7 and 1.404(a)-1(b). 

‘S For example, it could be argued that the 
compensation is reasonable on the basis that it 
is comparable to compensation or earnings of 
other members of the same _ profession 
engaged in similar activities in comparable 
circumstances. The overall contribution of the 
individual to the corporation may be a de- 
termining factor; his particular talents, abilities 
and the extent of his responsibility, and the 
amount which might be paid by the 
corporation to someone else of similar abilities 
for the performance of the same services. In 
addition, the professional association should 
be able to add as a possible justification of 
reasonableness, a comparison between 
income a professional could have earned as a 
partner and the compensation earned as an 
employee of a professional association. 

‘©The IRS has applied an “automatic 
dividend rule” in the past, namely that some 
portion of the compensation paid to a 
shareholder-employee automatically 
constitutes a dividend if the corporation has 
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not paid reasonable dividends to the 
shareholder. Charles McCandless Tile Service 
v. U.S., 422 F.2d 1336 (Ct. Cl. 1970). While the 
IRS has recently indicated that it will not apply 
the automatic dividend rule, the absence of a 
history of dividend payment is considered to 
be an important factor in determining a 
disguised dividend. Rev. Rule. 79-8, 1979-1 
C.B. 92. However, the Court of Claims has 
reaffirmed the automatic dividend rule 
without mention of the IRS ruling. See, Petro- 


"Chem Marketing Co., Inc. v. U.S., 602 F.2d 


959 (Ct. Cl. 1979). Other factors which may 
indicate that an amount constitutes a dividend 
include paying out all the corporation’s 
income in tax deductible items, such as cash 
compensation and retirement plan 
contributions, failure to pay compensation on 
a regular basis, and payment of compensation 
which is proportionate to shareholdings or 
which is contingent on the profits of the 
corporation. Thus, it is clearly the safest course 
to pay compensation regularly throughout the 
year and establish a history of paying some of 
the earnings as dividends. 

Code $541. 

48 Code $547. 

49 Code §543(a)(7). 

50 See, e.g., Rev. Rul. 71-372, 1971-2 C.B. 241; 
Rev. Rul. 75-67, 1975-1 C.B. 169; Rev. Rul. 75- 
250, 1975-1 C.B. 172. 

51 Thomas P. Byrnes, Inc. v. Comm’r., 73 
T.C. 416 (1979); LTR 8003010. 

52 Code $706(a). 

53 Bunching occurs because a partner has 
been paying his income taxes as much as 11 
months in arrears if his partnership is on a 
January 31 tax year. If, for example, a 
partnership with a January 31 fiscal year end is 
terminated on January 31 and if, for the 11- 
month period following January 31, the 
individual as an employee of the PA receives 
approximately the same monthly income as he 
had received as a partner, he will have 23 
months taxable income in one calendar year. 

54 Under Code §706(c), the taxable year of a 
partnership closes with respect to all partners 
at the time the partnership terminates and with 
respect to any partner when the partner sells or 
exchanges his partnership interest. Section 
708(b) provides that a partnership terminates 
if, within a 12-month period there is a sale or 
exchange of 50 percent or more of the total 
interest in the partnership’s capital and profits. 
Since the transfer by a partner of his 
partnership interest to a wholly-owned 
corporation constitutes a sale or exchange of 
his interest, the partnership year will close with 
respect to him, but not with respect to the 
nonincorporating partners if there is no 
termination of the partnership. The IRS has 
ruled that the existence of a plan to incorporate 
all of the partners of a partnership over several 
12-month periods (to avoid termination) will 
not result in a termination of the partnership. 
LTR 7902086. 

55 If a partner incorporates less than his entire 
partnership interest in the capital and profits 
of the partnership, the partnership year will 
not close with respect to him and the partner’s 
distributive share of partnership income and 
expenses will be determined by taking into 
account his varying interests in the partnership 
during the taxable year. Code §706(c)(2)(B). 
The IRS has approved a plan of incorporation 
of less than the entire interest in several private 
letter rulings, such as LTR 7902086 and 
7952057. 

56 For example, on the letterhead those 
persons having a dual status should be 
indicated by an asterisk, with a note such as 


“individually, and as a professional 
association.” 

57 Great care should be exercised in utilizing 
such an approach since there may be problems 
of constructive receipt by the individual of the 
income received by the corporation and the 
appearance of tax avoidance which could 
result in the IRS attempting to reallocate 
income from the corporation to the individual. 
See, Fogelsong v. Comm’r., 35 T.C.M. 1309 
(1976), 621 F.2d 865 (7th Cir. 1980). 

58 One avenue of IRS attack is that the 
shareholder-employee was in constructive 
receipt of the corporate income in 1981 whenit 
was earned and is thus taxable in that year even 
though the salary payment was not made until 
1982. The employment agreement between 
the professional association and the individual 
should be drafted to restrict the employee's 
right to salary payments in order to mitigate 
this challenge. Assuming the individual 
transferred his entire partnership interest and 
the IRS did not attack the arrangement, the 
taxable income for the year could be reduced. 
In addition, the IRS may be successful under 
§482 in allocating income to the individual, 
rather than the corporation for that year, thus 
destroying or lessening the tax savings. 

59 In the worst situation, the professional 
association would be taxed on its income at the 
46 percent rate (for taxable income greater 
than $100,000) and the shareholder would also 
be taxed when the income was distributed as 
dividends at a marginal rate of 70 percent. 
Code §§1 & 11. 

60 If, for example, there are additional 
partnership capital expenditures required, it 
may be necessary for the corporation to 
accumulate some earnings. Care should be 
taken, however, to avoid the accumulated 


earnings tax and personal holding company 
tax, discussed above. 

§1 Code §§3101-3126. 

6 Code §§1401, 3101 & 3111. 

63 Code §162. 

64 Code $3301. 

65 See, discussion, supra at Note 54. 

66 Since there is no termination of the 
partnership, the IRS could not successfully 
argue that the assignment of income doctrine 
applies or that the corporate entity is paying 
the expenses of another as it may on the 
incorporation of the entire partnership as a 
single professional association. 

6&7 However, the current IRS ruling policy is 
that payables of a partnership may be 
deducted by a successor corporation, as long 
as there is no distortion of income, the transfer 
is motivated by business purposes and it does 
not artificially produce losses for the 
corporation. 

68 In the event that the partnership payments 
to retired partners were otherwise deductible 
as guaranteed payments, incorporation of all or 
some portion of the partnership interests 
should not alter that result. 

6° Code §47(a). 

7 Reg. §1.47-6(a) (2). 

71 Tt has not been the experience of the 
authors that any adverse client reaction is 
experienced in connection with the 
partnership of professional associations. In 
fact, interest in the approach is spreading 
rapidly. The issue of adverse reaction, 
however, should be raised and discussed. 

72 There are a number of questions which 
must be discussed, such as what provisions 
should be made for the retirement or death of 
the professional and how much control the 
partnership feels it should retain over the 


actions of the professional. The greater the 
control retained, the greater is the chance that 
the IRS will succeed in a personal holding 
company attack. See, the discussion, supra at 
text accompanying Notes 47-51. 

73 Section 351 of the Code provides that no 
gain or loss is recognized on the transfer of 
property to a corporation by one or more 
persons solely in exchange for stock or 
securities of the corporation if the transferors 
are in control of the corporation (80 percent or 
more of such class of stock of the corporation) 
immediately after the exchange. If a transferor 
receives cash or property other than stock or 
securities of the corporation, the transferor 
recognizes gain to the extent of the cash or 
other property under §351(b). 

74 There are basically three alternatives as to 
the treatment of the HR 10 Plan: (i) it may be 
merged into the corporation’s plan(s), 
however, the HR 10 assets must maintain the 
HR 10 restrictions (e.g., restrictions on 
distributions before age 59%); (ii) the HR 10 
Plan may be maintained as a frozen plan (no 
further contributions are made and 
distributions are made as they become 
payable under the terms of the plan); or (iii) 
the HR 10 Plan may be terminated and all 


_ assets distributed. 


75 For example, the corporation must apply 
for a federal employer identification number 
and file federal corporate income tax returns. 
The corporation would need to make an 
application to the IRS for a determination 
letter on the qualified status of the plan, must 
distribute to employees and file with the 
Department of Labor a summary plan 
description, must file annual reports with the 
IRS for the plan and maintain all the records on 
the plans. 
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Dissolution of the “educational }f 


Professional degrees as divisible marital property 


By Cynthia L. Greene 


We think it reasonable and sometimes 
necessary for courts to have the power to find 
a property interest for [one spouse] in a 
professional degree [held by the other] ' 

Whether one _ recognizes the 
frequency of divorce among 
attorneys and other professionals as 
but another manifestation of the ills 
of modern society—or views their 
occurrence with a sense of sadness 
over the broken dreams represented— 
there is undeniable familiarity in the 
case of the wife? 
who having worked so that her husband could 
obtain a professional education, finds herself 
left by the roadside before the fruits of the 
education can be harvested.’ 

Arguably, the recurrence of the 
problem is attributable to pervasive 
societal factors. It is commonplace 
for a dissolution of marriage to occur 
shortly following the attaining of a 
professional degree by one spouse 
financed either entirely or in part by 
the other spouse. Also commonplace 
is the nature of the role pattern giving 
rise to the problem—one spouse 
pursuing an education while the 
other supports the household. 

The cost of a _ professional 


education cannot be calculated 
merely in terms of tuition, books and 
related expenses. It must include a 
consideration of the amount of time 
which is, of necessity, devoted to 
studies. Utilization of such time for 
educational advancement precludes 
regular employment of the student- 
spouse. The wife of such student 
ofttimes becomes, by virtue of the 
time constraints placed upon the 
degree earning spouse, the 
breadwinner of the family for as long 
as is necessary to obtain the sought 
after degree. In deference to these 
limitations, the wage earning spouse 
customarily also assumes the largest 
burden of domestic responsibilities 
within the family unit, usually also 
deferring her attainment of 
professional or vocational 
advancement at least until after her 
husband has obtained his degree. 
The great emphasis placed upon 
youthful achievement in this culture 
encourages the development of this 
role pattern to the extent that, 
although slower advancement is 
possible—both spouses could work 
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and attend school part-time— 
actually doing so is often viewed 
with disdain. It is far preferable, in 
the heart and mind of both spouses, 
to establish and fulfill the roles of the 
“educational partnership” marriage: 
working spouse and student spouse.‘ 

Whereas one set of values fosters 
the formation of such relationships, 
quite another militates against their 
survival: 

The stereotype of the husband who 
suddenly discovers a more desirable marital 
partner as soon as he receives his degree 
appears to have a basis in reality. The strains 
put on marriages by the demands of 
schoolwork on the husband and of job, 
housework and loneliness on the wife 
undoubtedly contribute to the postgraduate 
breakdown of many marriages. Further, if one 
spouse is studying while the other is working, 
often at a dull job, they may grow apart in their 
interests and values.° 


Dissolution of a partnership 


Regardless of the cause, however, 
the dissolution of such a marriage can 
be likened to a dissolution of a 
partnership in which one partner 
retires and the other carries on. The 
professional degree and license to 


partnership” marriage 


practice should be considered an 
asset obtained by the partnership 
and, perhaps, because of the 
partnership: 

Without her direct and indirect contribution 
to his education, training and support, the 
husband would have been forced to either 
prolong this education or go deeply into debt. 
It was because of her efforts that he was 
relieved of the burden of supporting himself 
and his family and was able to devote his 
time and attention to his education. : 

The question then arises: Should 

the “silent partner” be compensated 
for her contribution to the 
achievement of the partnership goal, 
and, if so, in what fashion? Although 
the problem may appear simplistic, 
the solutions are, in the words of the 
1970’s song lyric: 
Like a maze with doors that all open from the 
side you're on. Keep on pushing hard, my 
friend, You’re gonna’ wind up where you 
started from." 


The initial difficulty lies in the fact 
that the “educational partnership” 
marriage is a retrospective 
classification. When the “partners” 
marry they do so with the belief in 
that misbegotten American dream 
that they will remain wed, as they 


vow, “until death.” Educational 
attainment for one spouse is but an 
ephemeral aspect of their union. The 
return to the wife on her 
“investment” is to come upon the 
completion of the task when the 
tangible results of her husband's 
increased earning capacity are to 
flow back to the partnership for the 
utilization, possession and enjoyment 
of both partners. The realization that 
this will not occur comes in the 
divorce court. Thus, the “educational 
partnership” marriage is, by 
definition, one in which the only asset 
acquired during the marriage is the 
professional degree. 


By virtue of its limitations, the 
“educational partnership” marriage 
is entirely different from a long term 
marriage in which more traditional 
assets have been accumulated by the 
parties in the years following the 
attainment of the husband’s degree. 
The long term union is a partnership 
in which the wife’s contribution has 
varied as its goals have been altered. 
The wife of a long term marriage 
initially performs the support role; 
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upon successful completion of that 
function she customarily restructures 
her role to that of mother and 
homemaker. The wife in the 
“educational partnership” marriage 
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received her B.A. in 1975 from the University 
of Miami and her J.D. in 1979 from the 
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Dissolution of “educational 
partnership” marriage 


does not alter her role beyond that of 
earning spouse for the simple reason 
that the partnership terminates 
before the time at which she would 
ordinarily do so. 


Florida case law 


Florida courts adhere to the 
“partnership” ideal of marriage in 
cases where the wife has fulfilled all 
three roles, as first indicated in the 
decisions of Brown v. Brown.’ This 
opinion was later ratified and 
incorporated in the Supreme Court’s 
landmark decision of Canakaris v. 
Canakaris.° Judge Schwartz, writing 
for the Third District Court of 
Appeal in Rosen v. Rosen,'° noted: 
The primary non-semantic effect of the 
Canakaris decision was to adopt the holdings 
of Brown v. Brown .. . (a) that the 
contributions of the wife to the marital 
partnership as mother and homemaker should 
be given recognition equal to the money- 
earning activities of the husband, and (b) that 
these contributions of the wife may be 
recompensed by lump sum alimony.!! 

The issue presented is whether the 
contributions of the wife as wage- 
earning silent partner in an 
“educational partnership” marriage 
would be viewed by the courts as any 
less a contribution than that of the 
wife-as-mother role symbolized by 
Brown and Canakaris. 

The Florida statute governing 
alimony!” specifically enumerates 
“the contribution of each party to the 
marriage, including but not limited 
to... education and career building 
of the other party” as a criterion to be 
considered by the courts in 
fashioning such an award.!° Thus, in 
a recognitional sense, it can be 
presumed that Florida courts would 
align themselves with the courts of 
other jurisdictions in acknowledging 
that a working spouse who did so for 
the purpose of supporting a student 
spouse and investing in the 
procurement of a_ professional 
degree is entitled to compensation 
for that assistance. 


Selecting compensation 


Recognition, however, when 
reduced to an award of actual 
compensation, can take myriad 
forms. Under traditional family law 
constructions, the wife may be 
“rehabilitated”—awarded spousal 
support with which to provide for 
her own education!*—or “repaid,” in 
the sense of being awarded such 
support in acknowledgment of her 
contributions to the marriage.!> In 
jurisdictions adopting an equitable 
distribution approach, the wife may 
be compensated by receiving a 
proportional share of the marital 
assets subject to division.'® Yet a third 
possibility is a resort to remedies 
available under the doctrines of 
quasi-contract, constructive trust and 
unjust enrichment.!” 

The selection of appropriate 
compensation from among the 
means available to achieve it is, 
however, limited by the realization 
that each of the alternatives is flawed 
in its application. Judicial constraints 
on spousal support awards, strict 
common law concepts of property 
and public policy against the 
utilization of contract actions for 
services rendered between spouses 
combine to produce a situation of 
nearly unparalleled complexity. The 
problem may be commonplace—the 
solution is not nearly so. 

Superficially, an award of 
permanent, periodic alimony would 
seem a plausible resolution. 
However, such awards are 
necessarily predicated upon a need 
on the part of the recipient spouse for 
support.!* Spousal support is rooted 
in the common law duty of a husband 
to maintain his wife.!° The modern 
concept of spousal support as a 
means to recompense a spouse for 
marital contributions nevertheless 
retains the common law foundation 
upon necessity.” 

There are few who would argue 
with the proposition that a spouse 
who does not require assistance 
should not receive spousal support— 
and yet this is the precise position of 
the working spouse in the 
“educational partnership” marriage. 
The wife in such a relationship is, 
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It is presumed that 
Florida courts would, 
like other jurisdictions, 
acknowledge that a 
working spouse who 
supported a student 
spouse is entitled to 
compensation for that 
assistance 


ordinarily, by definition, capable of 
self-support: it was she who 
supported the family unit during the 
educational period. In the case of the 
“educational partnership” marriage, 
where the dissolution shortly follows 
the attainment of the degree, the 
wife’s capacity for employment 
remains intact. Such ability, coupled 
with the brief length of the marriage, 
would appear to preclude an award 
of spousal support in most need- 
based jurisdictions.”! 

Similarly, the wife’s recognized 
employability would bar an award of 
“rehabilitative alimony” inasmuch as 
there is, quite simply, no 
rehabilitation necessary.”2 Where the 
marriage endures for a time after the 
educational purposes of the union 
have been achieved, the likelihood is 
that the wife will have contributed to 
the partnership as mother and 
homemaker. In such circumstances, 
an award of spousal support would 
be proper if the realignment of her 
role resulted in her removal from the 
marketplace and concomitant loss of 
merchantable abilities.”* 

The fact that spousal support may 
be appropriate in certain cases does 
not serve to make it adequate as a 
vehicle for compensation. Initially, 
spousal support must be awarded 
based upon both the wife’s need and 
the husband’s ability to pay. 
However, it has been suggested that 
the true value of the partnership 
asset—the degree—lies in the 
increased earning abilities of the 
holder over the period of time,™ 
which value cannot be reflected in an 


award of spousal support without 
resort to speculation. Further, 
spousal support is subject to 
modification or even cessation upon 
a showing of a substantial change in 
the circumstances of either party.” 

Thus, a wife receives 
permanent, periodic alimony and 
desires to secure for herself the 
educational advancement she helped 
her former spouse achieve runs the 
risk of losing the stipend being paid 
her in recognition of her contribution 
to her husband’s success if she herself 
becomes successful.2’ She is faced 


_ with the Lewis Carrollian logic that 


she will be compensated for the 
expenditure of effort on behalf of the 
former partnership only so long as 
she remains the poorer for having 
done so. 

The wife in the “educational 
partnership” marriage confronts 
none of these “lesser inequities,” only 
the larger—she is generally not 
eligible to receive spousal support, 
however inadequate such might be, 
to compensate her for her 
contributions. 

The difficulties inherent in 
nonfamily law remedies are, in 
contrast to spousal support, not in the 
nature of the remedy itself but in the 
feasibility of their utilization. In the 
majority of jurisdictions both 
constructive trust and unjust 
enrichment as causes of action 
require an allegation of fraud. 
Although the more strident adherents 
to the “husband-deserts-wife-after- 
earning-degree” stereotype firmly 
believe in the existence of fraud in 
the relationship itself, such is 
apocryphal at best in other than 
extreme Cases. 

Relief in the nature of restitution 
would provide the wife only that 
which she invested in the attainment 
of the degree as opposed to a 
proportional share of the husband’s 
increased earning capacity.2° The 
distinction is not without 
significance. 

In the Michigan case of Moss v. 
Moss, which represents a quasi- 
contract based recovery, the wife 
received an award of $15,000 which, 
according to that court,‘fairly repre- 
sent(ed) the wife’s contribution to 
the acquisition of [the husband’s 
medical degree] financially and 
otherwise.”*! The New Jersey de- 
cision of Lynn v. Lynn, although yet 
to be decided on appeal, held that the 
husband’s medical degree itself was 
an asset of the marriage subject to 


equitable distribution, and placed a 
value of $308,886 upon the education 
and license to practice the 
profession. 


The degree as “property” 


The “educational partnership” 
marriage is born of one goal—the 
acquisition by one spouse of a 


professional degree. It is toward this. 


goal that both partners labor and yet, 
upon a dissolution of the marriage, 
the degree earned, more often than 


‘not the chief asset of the enterprise, 


remains the sole possession of the 
holder. The marriage becomes, at 
this point, no longer akin to a 
partnership for the withdrawing 
partner invested in a venture for 
which she will be granted no return 
regardless of its success. If, however, 
under an equitable distribution 
approach, the degree can be defined 
as a marital asset, then the value of 
the diploma itself is distributable 
between the spouses in proportion to 
their contributions, for its attainment 
through joint effort during coverture 
elevates the degree: to the level of 
marital property. 

The ascription of property status 
to an educational degree is not 
without difficulties. As the Colorado 
Supreme Court found in In re the 
Marriage of Graham:*4 
An education degree . . . is simply not 
encompassed even by the broad views of the 
concept of “property.” It does not have an 
exchange value or any objective transferable 
value on an open market. It is personal to the 
holder. It terminates on death of the holder 
and is not inheritable. It cannot be assigned, 
sold, transferred, conveyed or pledged. An 
advanced degree is a cumulative product of 
many years of previous education, combined 
with diligence and hard work. It may not be 
acquired by the mere expenditure of money. It 
is simply an intellectual achievement that may 
potentially assist in the future acquisition of 
property.* 

Such reliance upon restrictive 
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notions of the nature of property 
ignores the fact that, as at least one 
commentator has pointed out: 
Property is a protean concept, taking form by 
contextual definition. In its broadest sense, 
property means “a thing owned” and is 
applicable to whatever is the subject of legal 
ownership. It includes things physical and 
intangible, entitlements and expectations. In 
short, it embraces anything and everything 
which may belong to a man and in the 
ownership of which he has a right to be 
protected by law.** 

This was recognized by the dissent 
in Graham which questioned if the | 
issue was in fact whether an 
educational degree is “property” in 
the conventional sense of the term, or 
rather 
whether traditional, narrow concepts of what 
constitutes “property” render the court 
impotent to provide a remedy for an obvious 
injustice.” 

The question has plagued both the 
bench and bar alike since asked. 

Jurisdictions which have elected to 
uphold circumscript definitions of 
“property” generally deny such 
status to educational degrees upon 
the premises that diplomas are 
personal to the holder and have none 
of the customary attributes of 
property.** In reality, however, the 
basis for such “nonrecognitional” 
decisions is far less concern for 
ambiguity of legal definition than 
practicality of judicial application: 

At best, education is an intangible property 
right, the value of which, because of its 
character, cannot have a monetary value 
placed upon it for division between spouses.*® 

The underlying fear of such courts 
is not the dilution of heretofore 
“pure” property concepts but rather 
of venturing into the dark area of 
“speculation.” Even the “recogni- 
tional’’ courts express such 
apprehensions: 

This court has strong reservations about 
placing a professional license in the category 
of marital property. Doing so can only create 
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Dissolution of “educational 
partnership” marriage 


another field for battle in the already complex 
and delicate area of division of marital 
property.“ 

Of significance, however, is the 
fact that the misgivings of the 
nonrecognitional courts themselves 
indicate a further distinction that 
needs to be drawn. If it is the degree 
itself which is to be determined 
marital property, then the concern 
over expanding previous concepts of 
“property” is valid. On the other 
hand, if the marital property to be 
divided is the future earning capacity 
of the husband made possible by the 
obtaining of the degree, then the 
concern is truly one of engaging in 
“speculation.” 

The theoretic argument of the 
nonrecognitional position fails 
primarily for inconsistency. So 
august a body as the United States 
Supreme Court has not been above 
the attenuation of traditional 
property interpretations when 
necessary for .14th amendment 
purposes, finding such personal 
entitlements as welfare benefits “as 
more like ‘property’ than a 
Thus, an _ enlarged 
definition of ‘“‘property” for 
matrimonial purposes would be 
consonant with prior decisions in 
other areas of the law. 


Valuation 


The pragmatic concern of such 
jurisdictions can be responded to by 
resort to economic formulas which 
remove the perceived danger of 
judicial speculation. In situations 


where the degree is determined to be 
a joint asset, division approaches 
restitution. The value of the diploma 
is calculated in terms of the aggre- 
gate of first, the “direct purchase 
price” of the education, that is 
tuition, books and daily living 
expenses, and, second the 
“indirect cost,” to wit, the amount of 
earnings foregone during the period 
in which the student was engaged in 
studies.*” 

If instead, the value of a 
professional degree is held to be the 
increased earning potential of the 
holder, such value, in monetary 
terms, is the determinable difference 
between earning capacity with and 
without the degree. The dollar figure 
arrived at by such calculation 
however must be tempered by 
several considerations including the 
fact that as a professional develops 
his practice, in each subsequent year 
his income is attributable more to 
experience in his field that to the 
degree initially earned with his 
former wife’s assistance. When this 
factor—that of tax liability and 
variable earning periods—is 
included in a formulation for 
determining the actual value of the 
degree from this perspective, there is 
little jeopardy of wanton speculation 
by trial: judges: 

The existence of valuation tools . . . 
demonstrates that future earning capacity may 


be characterized as marital property without 
unmanageable difficulty." 


In contrast to the nonrecognitional 
view, the recognitional position 
adheres to the concept that the 
working spouse member of the “edu- 
cational partnership” marriage 
invested in the degree seeking 
pursuits of her spouse at least 
partially “in expectation of future 
benefits such as an increased income 
and enhanced social status.”*4 Upona 
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dissolution of marriage these 
amenities, in addition to the degree 
itself, will accrue entirely to the 
husband. In addition to the efforts 
expended on her part on behalf of 
her spouse, she usually has been 
unable to accumulate savings, has 
suffered a reduced standard of living 
than that which two incomes would 
have provided her had her spouse not 
been a student, and was deprived of 
his companionship during the 
arduous years of his education. 
These sacrifices would be acceptable if [the 
wife] could reap the future benefits of these 
sacrifices in the way of increased income anda 
satisfactory life style as a result of [the 
husband’s] education and . . . training. This 
situation is unlike a joint business venture that 
failed although both parties contributed 
money and effort to the venture. . . [because in 
such venture] neither one is likely to be better 
off in the future as a result of the employment 
situation and sacrifices during the marriage. 


The difficulty with the 
recognitional approach, however, is 
not in the underlying philosophy but 
in its proclivity to “overcompensate” 
the wife of the ‘educational 
partnership” marriage by awarding 
her a portion of the husband’s future 
earing capacity as property 
distribution. In the case of the long 
term mariage, even the recognitional 
courts have found such awards 
indefensible: 


Different considerations apply when a 
sizeable marital estate is built up over the 
course of a long marriage. In such instances, it 
might be inequitable to award a spouse who 
contributed to the other spouse’s earning 
capacity years prior [to] a “property” interest 
in the other’s professional degree in addition to 
considerable property which is in substantial 
part of the fruit of the increased earning 
capacity.*® 

However, when faced with the 
short term “educational partnership” 
marriage, the theory of these courts 
seems to be that because the “fruits” 
of the crop seeded by the wife did 
not fully develop during coverture, 
she should be awarded a portion of 
all later harvests, regardless that she 
will not be involved in future 
cultivation of the field. 

Such theory is myopic at best, 
blurring the distinction between that 
which the wife did contribute to— 
attainment of the degree—and that 
which the husband will attain of his 
own labors and abilities. Further, the 
calculation of future earnings is valid 
only if the husband utilizes the 
degree for its intended purposes. 
Awarding the wife in the present a 
portion of income the husband 
should earn at a later time 
symbolically locks the husband into a 


“ae 


specific career and denies him the 
freedom of choice to abandon the 
profession in which he earned the 
degree. In search of parity such 
award achieves only inequity. 

The choice need not be between 
which spouse is to suffer the greatest 
hardship in a dissolution of marriage. 
The husband and wife formed a 
partnership which had as its purpose 
the obtaining of an asset; a 
professional degree. When this goal 
is achieved the asset is truly one 
accumulated by joint effort and 
should be recognized as_ such. 
Although the investment of the silent 
partner was in the anticipation of 
larger benefits, her contribution was 
to the acquisition of the diploma. She 
is entitled to be compensated for her 
actual contribution, not for the fact 
that her expectations have been 
dissolved along with the marriage. 


Question not yet before Florida 
courts 


The Florida courts have yet to be 
confronted with the problems raised 
by the dissolution of an “educational 
partnership” marriage since being 
empowered by Canakaris v. 
Canakaris“ to utilize lump sum 
alimony to “ensure an equitable 
distribution of property acquired 
during the marriage.”** When so 
called upon, however, they will be 
required to frame a_ two-part 
response: Whether an educational 
degree is to be considered a marital 
asset subject to their division and, if 
so, whether because the husband 
retains the asset, the wife is to be 
recompensed for her direct contribu- 
tions or is to be awarded assets or 
funds as a proportional share of the 
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future earnings of the husband made 
possible by the acquisition of the 
degree. 

As to the initial determination, it 
can be argued that the Canakaris 
decision was the preliminary step in 
removing the shackles of narrow 
property constraints that formerly 
bound the hands of the trial courts. 
With Canakaris, the State of Florida, 
to paraphrase the words of the New 
Jersey court in Lynn v. Lynn* 
stepped out of the “matrimonial dark 
ages and projected this state into the 
foreground of dynamic leadership in 
the burgeoning matrimonial field.”*° 
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Dissolution of “educational 
partnership” marriage 


mutual labor would deny full effect 
to Canakaris which, in the opinion of 
Judge Schwartz of the Third District 
Court of Appeal, is “a shining 
example of the ability of the common 
law and common law judges to 
accommodate legal principles to 
meet the demands of fairness 
generated by changing social 
conditions and needs.”*! 

The latter portion of the 
determination, in what fashion to 
recognize the wife’s contribution to 
the acquisition of the asset, is quite 
another matter. A review of decisions 
relating to spousal support indicates 
that the Florida courts abhor 
speculation, requiring a showing of 
need and ability to pay for such an 
award and finding that, if time alters 
the parties’ circumstances, they may 
petition for modification. 

Of late, however, such disdain for 
conjecture has shown indications of 
being tempered by the special status 
of those before the court. Bradley v. 
Bradley*® is illustrative in this regard. 
Therein the husband was retired 
from the Coast Guard and was 
receiving a retirement pension of 
$373 per month. Although not 
employed at the time of the 
dissolution proceedings, the husband 
was attending school and therefore 
receiving an additional educational 
allotment of $351 monthly. The trial 
court denied the wife spousal 
support, which decision the district 
court reversed, stating: 


The test for the award of alimony is still the 
need of the spouse seeking alimony and the 
ability of the other spouse to pay... . Earning 
ability as well as anticipated earning ability 
may also be considered. (emphasis supplied)™* 
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Conclusion 

Assuming that Bradley indicates a 
relaxation of the traditionally strict 
spousal support guidelines, it does 
not follow that the Florida courts 
should likewise slacken their grip 


upon that which will be considered. 


distributable to a spouse under 
equitable distribution theory. 
If the diploma is held to be marital 
a: as it should in fact be, “the 
est measure of a spouse’s interest in 


such a degree should be measured by 


his or her monetary investment in the 
degree... .”° which calculation 
should further include a “cost 
opportunity” valuation in terms of 
earnings lost as a result of the time 
spent in acquiring the degree. 
Extending the doctrine beyond such 
point in the case of the “educational 
partnership” marriage would result 
in a situation in which the wife is 
compensated for that to be acquired 
in the future as a result of the 
husband’s_ natural abilities and 
ambition, to which factors she did 
not contribute. Equity cannot be 
achieved for one spouse at the 
expense of the other. O 


' Inman v. Inman, 578 S.W.2d 266 (Ky. Ct. 
App. 1979) at 269. 

2? For the purposes of this article, it will be 
assumed that it is the wife who worked to 
support the husband in his educational 
endeavors. It is entirely possible that the 
reverse situation does and has occurred, but 
such a reported case is unknown to this author. 
As has been pointed out, “Husbands may .. . 
be reluctant to ask for aid because society 
expects men to be independent, whereas 
wives are not stigmatized if they are 
dependent.” Spousal Support Toward the 
Realization of Educational Goals: How the 
Law Can Ensure Reciprocity, 1978 Wisc. L. 
Rev. 947. 

’ Moss v. Moss, 80 Mich. App. 693, 264 N.W. 
2d 97 (1978) at 98. 

‘For the purposes of this article, the 
“educational partnership” marriage shall be 
defined as one in which the husband is seeking 
a professional degree while the wife is the sole 
support of the family unit. The essential 
element of such marriage is that a dissolution 
occurs shortly after the attaining of the degree 
thereby preventing the wife from fulfilling 
any other role in the partnership beyond that 
of financial and emotional support during the 
educational period. 

5 Erickson, Spousal Support Toward the 
Realization of Educational Goals: How the 
Law Can Ensure Reciprocity, 1978 Wis. L. 
Rev. 947. 

§ Hubbard v. Hubbard, 603 P.2d 747 (Okla. 
1979). 

7 Cat Stevens, Sitting, Ackee Music, Inc., 
ASCAP 1972. 

5 300 So.2d 719 (Fla. lst D.C.A. 1974), cert. 
dismissed, 307 So.2d 186 (Fla. 1975). 

® 382 So.2d 1197 (Fla. 1980). 

'0 386 So.2d 1268 (Fla. 3rd D.C.A. 1980). 
" Td. at 1271. 

'2 Stat. $61.08 (1979). 


14 See, Kirchman v. Kirchman, 389 So.2d 327 
(Fla. 5th D.C.A. 1980); Atkins v. Atkins, 380 
So.2d 522 (Fla. 4th D.C.A. 1980). 

15 Fra. Stat. §61.08(1979). 

16 See, Painter v. Painter, 65 N.J. 196, 320 
A.2d 484 (N.J. 1974). 

7 Erickson, Spousal Support Toward the 
Realization of Educational Goals: How the 
Law Can Ensure Reciprocity, 1978 Wis. L. 
Rev. 947. 

18 See, e.g., Cann v. Cann, 334 So.2d 325 (Fla. 
Ist D.C.A. 1976); Pan American Bank of 
Orlando v. O'Malley, 353 So.2d 856 (Fla. 4th 
D.C.A. 1977). 

!9 See, Pfohl v. Pfohl, 345 So.2d 371 (Fla. 3rd 
D.C.A. 1977). 

20 See Note 18, supra. 

21 Td. 

22 See, e.g., Kirchman v. Kirchman, 389 So.2d 
327 (Fla. 5th D.C.A. 1980); Wagner v. Wagner, 
383 So.2d 987 (Fla. 4th D.C.A. 1980). 

23 Brown v. Brown, 300 So.2d 719 (Fla. 4th 
D.C.A. 1974), cert. dismissed, 307 So.2d 186 
(Fla. 1975). 

24 See, e.g., DeHart v. DeHart, 360 So.2d 1285 
(Fla. 2d D.C.A. 1978). 

% See, e.g., Note, Professional Education asa 
Divisible Asset in Marriage Dissolutions, 64 
Iowa L. Rev. 705 (1979). 

26 Fa. Stat. §61.14 (1979). 

2" See e.g., Anderson v. Anderson, 333 So.2d 
484 (Fla. 3rd D.C.A. 1976). 

28 See, e.g., Kramer v. Freedman, 272 So.2d 
195 (Fla. 3rd D.C.A. 1973). 

29 See Note 25, supra. 

30 80 Mich. App. 693, 264 N.W.2d 97 (1978). 

3! Td. at 99. 

32 No. M-9842-77, Sup. Ct. Bergen Cty. 
(opinion unpublished as of this writing). 

33 Letter from Conrad W. Krafte, Judge, to 
Leo B. Mazer, Esq. and Stephen H. Roth, Esq., 
December 5, 1980 (for the purpose of being 
read subsequent to and in conjunction with his 
formal opinion in Lynn v. Lynn, both 
unpublished as of this writing). 

3474 P.2d 75 (Colo. 1978). 

33 Td. at 77. 

36 Note, Horstmann: Present Right to 
Practice a Profession as Marital Property, 56 
Denver L. J. 677 (1979). 

% 574 P.2d 75, 78 (Colo. 1978). 

38 574 P.2d 75 (Colo. 1978). 

39 Todd v. Todd, 272 Cal. App.2d 786, 78 Cal. 
Rptr. 131 (1969). 

40 Inman v. Inman, 578 S.W. 2d 266 (Ky. Ct. 
App. 1979). 

4! Goldberg v. Kelly, 397 US 254 (1970) n. 8; 
Note 1, supra., 269 (specific application to 
“recognitional position”). 

2 Note, Divorce After Professional School: 
Education and Future Earning Capacity 
May be Marital Property, 44 Mo. L. Rev. 329 
(1979) citing Comment, The Interest of the 
Community in a Professional Education, 10 
Cat. W. L. Rev. 590, 592-97 (1974). 

43 Id., 44 Mo. L. Rev. at 336. 

44 Note, Professional Education as a Divisible 
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Rev. 705, 714 (1979). 
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47 382 So.2d 1197 (Fla. 1980). 

48 Td. at 1201. 
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filed December 16, 1980 [1980 F.L.W. 72]. 
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By Harvey J. Garod 


Florida negligence law has 
undergone radical change in the 
recent past. The Supreme Court has 
abolished such established and 
formidable hurdles to recovery as 
contributory negligence,! implied 
assumption of risk? and the patent 
danger rule.’ Third party criminal 
acts, previously considered a 
superseding cause as a matter of law, 
now will not automatically relieve 
the tortfeasor of liability.‘ If the 
criminal conduct is foreseeable, it 
will not break the chain of causation.> 
At the same time the courts have 
abandoned these rigid rules to 
expand the scope of liability, they 
have used ‘the principle of 
foreseeability to preclude recovery. 
Foreseeability is the foundation for 
implied duty,® proximate causation’ 
and remote damages.’ Foreseeability 
also is a method by which the court 
may subjectively exercise its 
authority to remove a case from the 
fact finder and determine the 
outcome as a matter of law. The 
Florida courts have shown little 
judicial restraint in this area. Despite 
constitutional guaranty of open 
access to the courts,’ the plaintiff 
may find himself deprived of a trial 
by jury on the merits of his case. 
The purpose of this article is to 
analyze and review the current state 
of Florida negligence law and the 
impact of foreseeability on recovery. 
Of primary concern will be those 
elements by which the courts may 
use the test of foreseeability to 
deprive plaintiff of a jury trial. 


A question of duty 


It is elementary that a cause of 
action for negligence must be based 
on the breach of a recognized legal 
duty. Plaintiff must prove defendant 
owed him a duty to use reasonable 
care to protect his person or 
property. Legal duty may be 


established by contract between the 
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parties,!° by statute,!! ordinance!? or 
regulation,'’ or by implication." It is 
the last method—the establishment 
of implied duty by operation of 


law—that 
problem. 

Modern negligence law is based 
upon interaction among strangers.!5 
The law imposes a legal duty on 
members of the public to use reason- 
able care to protect others from 
unreasonable risk.!6 The duty is 
limited, extending only to those 
within the scope of the anticipated 
risk. In other words, the plaintiff 
must be foreseeable.'” The existence 
of implied legal duty is a question of 


presents the greatest 


law.'8 Therefore, what is or is not 
foreseeable!® is determined by the 
court.2° 

The existence of legal duty poses 
little concern in most cases. Duties of 
landowners to various categories of 
persons on their property are clearly 
established.2!. The same is true 
regarding motorists and pedestrians.?2 
It is where the case is out of the 
ordinary that the courts often 
determine a lack of duty as a matter 
of law. The courts determine that the 
injury to plaintiff was perhaps 
possible but not probable—the test 
of foreseeability.22 The decisions 
often seem arbitrary. 


iy 
{N 


Can it truly be said, for example, 
that an attack by a suspended student 
with known* violent propensities 
was not probable solely because it 
took place off school property? 
Under similar circumstances, the 
duty may arise if injury occurs on the 
premises of the landowner.2° And 
why would a bus line owe its 
passenger no duty after depositing 
her at a tourist attraction containing 
an allegedly dangerous catwalk,?’ 
while a hotel would still be liable for 
injuries to a patron off its premises 
also resulting from a defective 
catwalk?28 

The decisions show the courts use 
subjective analysis based upon social 
policy to determine whether to 
impose legal duty on defendant.?® 
The court may quickly terminate the 
action by a judicial finding that 
defendant owed no duty to plaintiff. 
Or the court may recognize a legal 
duty under the circumstances and 
permit plaintiff to establish the 
remaining elements of his cause in 
action. The courts mask their true 
methodology and analysis by often 
repeating references to a rule of 
foreseeability as the basis of their 
decisions. The result is conceptual 
chaos, irreconcilable holdings and 
continued uncertainty as to the 
existence of an obligation to protect 
others from injury. 


How proximate the cause 


Assuming plaintiff has established 

a legal duty, he next faces the 
formidable task of proving 
proximate causation. Plaintiff 

must show the results of de- 
fendant’s acts or omissions 
were foreseeable—more 
probable than possibie.* 
The rule of foresee- 
ability is similar to 
that discussed in 
implied duty.*! 
The foresee- 
ability prin- 
ciple has 
resulted 


in a lack of identifiable guidelines 
case-by-case determination 
producing irregular and question- 
able results. 


e In Maloney v. Great Atlantic & 
Pacific Tea Co.** summary judgment 
in favor of defendant was per curiam 
affirmed. The dissent outlined the 
facts of the case: plaintiff was a 
business invitee in the defendant's 
store when struck by a shoplifter 
fleeing the store employees. As the 
dissent correctly pointed out, this 
was a Classic situation in which the 
issue of proximate cause should have 
been determined by the jury. 

The court’s determination, as a 
matter of law, that plaintiff's injuries 
were not proximately caused by the 
alleged negligence of defendant’s 
agents is truly astonishing. The 
instant fact situation cannot be 
meaningfully distinguished from 
those supporting considerable recent 
litigation by injured third parties 
against police officers pursuing 
fleeing motorists.** Plaintiff in this 
case was arbitrarily and _ illegally 
deprived of his right to trial by jury. 


e State ex rel. Boyles v. Simer* 
also is illustrative. A police officer 
signaled plaintiff to come to his aid to 
restrain an unruly motorist on the 
side of the road. Plaintiff sought to 
disable the motorist’s car to prevent 
his escape. The motorist broke the 
officer’s grip and hit plaintiff while 
fleeing the scene in his automobile. 
Plaintiff sued the officer for 
negligence in failing to control the 
motorist. The court held the officer’s 
actions were not the proximate cause 
of plaintiff's injuries, which were not 
of a type foreseeable at the time 
plaintiff stopped to render 
assistance. 

In response to this holding, the 
question must be asked: Is it not 
reasonably foreseeable that a 
pedestrian on the side of a road may 
be struck and injured by a motor 
vehicle?® If the intervening cause is 
foreseeable, defendant is liable 
regardless of the actual instrument or 
force that causes injury.** If the injury 
is foreseeable but the inter- 
vening cause unforeseeable, 
defendant is still liable.*” 
Plaintiff was summoned 
to aid an officer in dis- 

tress.*8 Plaintiff was 
placed in a recog- 
nized zone of risk 
both from passing 
motor vehicles and 
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from the irate motorist scuffling with 
the policeman. Proximate causation 
should have been determined by the 
jury. 

e In Bryant v. Jax Liquors* 
defendant sold a case of rum to two 
minors.*° They took the rum to a 
gathering of their friends, one of 
whom was plaintiff, also a minor. 
Plaintiff consumed a quantity of rum 
and sustained personal injury when 
he fell from a push or from his own 
intoxication. Dismissal of the 
complaint was affirmed. The district 
court of appeal stated: 


Can it be said that the vendor of a case of rum 
sold to minors, not otherwise described, is 
charged with notice that a _ probable 
consequence of such sale is that at some 
remote time one or many of the minors will be 
compelled to partake of the rum until he 
becomes intoxicated and ultimately suffers an 
injury from the independent affirmative acts 
of other minors? Possible? Yes. Probable? 
No.*! 

Responding to the court’s 
rhetorical question, one should ask if 
defendant was placed on notice 
others probably would partake in the 
consumption of the rum. The answer 
must be affirmative. Absent super- 
human capacity, it was _ highly 
unlikely that two minors would have 
ingested an entire case of rum by 
themselves.*? Furthermore, boister- 
ous conduct by inebriated 
individuals could be anticipated.* 
The issue of causation, then, was for 
the jury.*4 

e The case of Jolly v. Insurance 
Company of North America* also 
should be discussed. Mrs. Jolly 
suffered a coronary and died upon 
seeing her house in flames. Firemen 
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problems are foreseeable 


were present at the scene but unable 
to do anything except watch because 
of low water pressure. The personal 
representative brought suit against 
defendant, a subdivision of the state 
providing water to the City of Key 
West, for negligent maintenance of 
the water supply system. Summary 
judgment against personal represen- 
tative on his wrongful death claim 
was affirmed. The district court of 
appeal simply noted Mrs. Jolly’s 
heart attack was not reasonably 
foreseeable. Interestingly, the court 
reversed the summary judgment on 
the issue of property damage and 
remanded that action for further 
proceedings. 

A home is often one’s most 
valuable possession. It is the result of 
years of effort and savings. The sight 
of the home in flames must be a 
shock to the owner, but observing 
firefighters helplessly wandering 
about the scene of the blaze 
compounds the trauma. Can it truly 
be said Mrs. Jolly’s collapse was 
unforeseeable as a matter of law? 
Should this not have been a jury 
question along with the issue of 
property damage?*é 


Remote damages 


One last hurdle of foreseeability 
remains—that of damages. A 
recognized duty may have been 
breached, and defendant’s acts or 
omissions may have proximately 
caused plaintiff’s condition; out if 
plaintiff suffers injuries or damages 
deemed remote, he cannot recover 
for them.*’ 

Cases involving remote damages 
are rare.** One recent case was that of 
National Air Lines v. Edwards.‘ 
Plaintiff was a passenger on a 
National Air Lines flight hijacked to 
Cuba. While in Cuba plaintiff 
allegedly sustained gastric injuries 
resulting from the consumption of 
Cuban food and drink. The court 
dismissed plaintiff's complaint for 
defendant's alleged negligence in 
providing security to prevent 
hijackings. The district court of 
appeal reversed.*° The Supreme 
Court quashed the district court of 
appeal opinion and held plaintiff had 
failed to plead sufficient damages to 
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state a cause of action. The court 
deemed the consumption of 
Carribean cuisine a superseding 
cause as a matter of law. 

It is difficult to support the court’s 
ruling based on any test of foresee- 
ability. Assuming a_ successful 
hijacking, it is reasonably foreseeable 
passengers will be taken to a foreign 
country and detained for a period of 
time. It is also reasonably foreseeable 
the passengers will become hungry 


On the one 
hand the courts 
have followed 
the rule that 
plaintiff is 
entitled to a 
trial by jury 
whenever possible. 
On the other 
hand, the same 
courts have freely 
exercized their 
prerogative to 
remove the case 
from the jury and 
determine the 
issues as a 
matter of law. 


and thirsty and served food and 
drink made available by the host 
country. The intervening cause being 
foreseeable, it is not superseding as a 
matter of law.®! Plaintiff pleaded a 
sufficient cause of action, the validity 
of which should have been 
determined by the trier of fact. 


Conclusion 


The Florida courts have been 
trapped between competing 
principles of law. On the one hand 
the courts have followed the rule that 
plaintiff is entitled to a trial by jury 
whenever possible. On the other 
hand, the same courts have freely 
exercised their prerogative to 
remove the case from the jury and 
determine the issues as a matter of 
law. The courts have used the 
principle of foreseeability as a 


method to limit duty, determine 
proximate causation and _ restrict 
damages. 

However, a plain reading of the 
decisions show the courts pay lip 
service to the rule of foreseeability 
and base their holdings on other 
factors. These factors are the court’s 
subjective determination, based 
upon public policy, of the scope of 
liability. There may well be times 
when reasonable men cannot differ 
but that defendant’s conduct did not 
cause plaintiff's injuries,*? but these 
situations are rare. In all other cases, 
the issues should be for the jury if the 
courts wish to comply with their own 
announced rules. 

The courts should promulgate 
clear and distinct rules of conduct to 
impose liability. Admittedly, these 
rules will be based on subjective 
analysis. But it is better to propose a 
clear statement of these rules than to 
refer repeatedly to general principles 
of foreseeability, when it is clear the 
courts based their decision on other 
factors. 
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Concepts Corp., 373 So.2d 689, 691 (Fla. 2d 
D.C.A. 1979) (duty) with Bryant v. Jax 
Liquors, 353 So.2d 542, 544 (Fla. Ist D.C.A. 
1977), cert. denied, 365 So.2d 710 (Fla. 1978) 
(causation) and Edwards v. Nat'l Airlines, 
Inc., 336 So.2d 545, 546-47 (Fla. 1976) 
damages). The courts are more articulate in 
those cases concerning proximate cause. 
Compare Gibson v. Avis Rent-a-Car Systems, 
386 So.2d 520 (Fla. 1980) with Utter v. 
Jacksonville Utilities Management, Inc., 373 
So.2d 829 (Fla. lst D.C.A. 1978). 

20 The courts give lip service to the rule that 
proximate cause—foreseeability—is to be 
decided by the jury. Only if reasonable men 
could not differ, should it be determined by 
the court. Holman v. Seaboard Coastline Ry., 
349 So.2d 1187 (Fla. 1977). Yet the courts have 
no compunction against usurping the jury’s 
function in cases where reasonable men 
clearly can differ. See, e.g., Krispy Kreme 
Donut Co. v. Cornett, 380 So.2d 1042 (Fla. 1st 
D.C.A. 1980); Maloney v. Great Atlantic & 
Pacific Tea Co., 369 So.2d 590 (Fla. Ist D.C.A. 
1978), cert. denied, 368 So.2d 1370 (Fla. 1979). 
Prosser, Law oF Torts, $45, at 289-290 (4th ed. 
1970). 

21 Norris v. City of Miami, 367 So.2d 1038 
(Fla. 3rd D.C.A. 1979)(trespasser); Heath v. 
First Baptist Church, 341 So.2d 265 (Fla. 2d. 
D.C.A. 1977), cert. denied, 348 So.2d 946 (Fla. 
1977) (invitee); Hall v. Holton, 330 So.2d 81 
(Fla. 2d D.C.A. 1976), cert. denied, 348 So.2d 
946 (Fla. 1977) (licensee). It should be noted 
that the plaintiff's status is material only to 
conditions of the land itself. Maldonado v. 
Jack Berry Grove Corp., 351 So.2d 967 (Fla. 
1977). 

22 See, e.g., Lee v. Dunnigan, 384 So.2d 165 
(Fla. 2d D.C.A. 1980); Cruz v. Hundley, 371 
So.2d 698 (Fla. 3rd D.C.A. 1979). 

3 See note 19, supra. 

24 Prior knowledge of the risk generally 
makes the consequences probable. Worth v. 
Stahl, 388 So.2d 340 (Fla. 4th D.C.A. 1980). 

25 Oglesby v. Seminole County School Bd. of 
Public Instruction 328 So.2d 515 (Fla. 4th 
D.C.A. 1976). 

26 See, Harrell v. Martin, 345 So.2d 868 (Fla. 
Ist D.C.A. 1977); Werner v. Florida Jai Lai, 
Inc., 221 So.2d 777 (Fla. 4th D.C.A. 1969), cert. 
disch., 235 So.2d 294 (Fla. 1970). Compare 
Marhefka v. Monte Carlo Mgmt. Corp., 358 
So.2d 1171 (Fla. 3rd D.C.A. 1978) with Air 
Canada v. Smith, 357 So.2d 789 (Fla. Ist 
D.C.A. 1978). See, Tort Liability of Public 
Schools and Institutions of Higher Learning 
for Injuries Caused by Acts of Fellow 
Students, 36 ALR 3d 330, $11, at 350-54 (1971). 

27 Kaufman v. A-1 Bus Lines, Inc. 363 So.2d 
61 (Fla. 3rd D.C.A. 1978). 

28 Marhefka v. Monte Carlo Mgmt. Corp. 358 
So.2d 1171 (Fla. 3rd D.C.A. 1978). 

29 See, e.g., Blackburn v. Dorta, 348 So.2d 287 
(Fla. 1977); Hoffman v. Jones, 280 So.2d 431 
(Fla. 1973). 

3 Strange v. Bilbo, 382 So.2d 423 (Fla. 5th 
D.C.A. 1980); State ex rel. Boyles v. Simer, 363 
So.2d 357 (Fla. lst D.C.A. 1978). 

3! See note 19, supra. 

32 369 So.2d 590 (Fla. Ist D.C.A. 1978), cert. 
denied, 368 So.2d 1370 (Fla. 1979). 


33 Liability of Governmental Units or its 
Officers for Injury to Innocent Pedestrian or 
Occupant of Parked Vehicle, or for Damages 
to such Vehicle, as a Result of Police Chase, 
100 ALR 3d 815 (1980). 

34 352 So.2d 542 (Fla. Ist D.C.A. 1977). 

3% Shipley v. Komer, 154 F.2d 861 (5th cir. 
1946)(Fla.); Nelson v. Ziegler, 89 So.2d 780 
(Fla. 1956). 

36 Gibson v. Avis Rent-a-Car System, Inc., 
386 So.2d 520 (Fla. 1980). 

37 Concord Florida, Inc. v. Lewin, 341 So.2d 
242 (Fla. 3rd D.C.A. 1976), cert. denied, 348 
So.2d 946 (Fla. 1977). 

38 The Simer court recognized the 
application of the rescue doctrine. 

38 352 So.2d 542 (Fla. Ist D.C.A. 1977). 

4 This constituted negligence per se. Fia, 
Stat. §562.11(1977). 

41 Bryant v. Jax Liquors, 352 So.2d 542, 544 
(Fla. lst D.C.A. 1977). 

42 In Angell v. F. Avanzini Lumber Co., 363 
So.2d 571 (Fla. 2d D.C.A. 1978), defendant 
sold a firearm to a person clearly possessed of 


erratic behavior. The purchaser later killed © 


plaintiff's decedent with. the firearm. The 
killing occurred off defendant’s premises, and 
the victim was not one of defendant's 
employees. The court held defendant was put 
on reasonable notice that a shooting was 
reasonably foreseeable. Proximate cause was a 
jury question. It is equally foreseeable that 
minor purchasers of intoxicants would cause 
their friends to partake in their consumption, 
resulting in personal injury. Bradshaw v. 
Rawlings, 612 F.2d 135 (3rd Cir. 1979). 

43 See, e.g., Quinones v. Metropolitan Dade 
County, 366 So.2d 535 (Fla. 3rd D.C.A. 1979); 
Brinkley v. Southern Bell Telephone & 
Telegraph Co., 353 So.2d 593 (Fla. 3rd D.C.A. 
1978). But see Pope v. Cruise Boat Co., Inc., 
380 So.2d 1151 (Fla. 3rd D.C.A. 1980); Alves v. 
Adler Built Industries, Inc., 366 So.2d 802 (Fla. 
3rd D.C.A. 1979). Compare Worth v. Stahl, 
388 So.2d 340 (Fla. 4th D.C.A. 1980). 


45 331 So.2d 368 (Fla. 3rd D.C.A. 1976). 

46 Had Mrs. Jolly suffered a coronary while 
trying to rescue personal property from the 
house, the personal representative might have 
recovered under the rescue doctrine. Ryder 
Truck Rental, Inc. v. Korte, 357 So.2d 228 (Fla. 
4th D.C.A. 1978); Newsome v. St. Paul Fire & 


: Marine Ins., Co., 350 So.2d 825 (Fla. 2d D.C.A. 


1977). The question of comparative 
negligence would have been for the jury. 
Bilams v. Metropolitan Transit Authority, 371 
So.2d 693 (Fla. 3rd D.C.A. 1979). Does it make 
sense to require plaintiff to engage in such. 
heroics to permit a cause to be actionable? 

“7 An exception to this rule is when clearly 
unforeseeable injuries result from impact 
upon plaintiff. Prosser, THE Law or Torts, 
$43, at 260-63 (4th ed. 1970). 

48 Most courts cut off liability on the issue of 
proximate cause. See, e.g., Jolly v. Insurance 
Co. of North America, 331 So.2d 368 (Fla. 3rd 
D.C.A. 1976). Because the test of foreseeability 
is essential to the questions of duty, 
proximate cause and damages, the courts 
often are not clear which element is 
determinative of the case. See note 19, supra. 
Compare Nat'l Air Lines, Inc. v. Edwards, 
336 So.2d 545 (Fla. 1976) with Pope v. Cruise 
re Co., Inc., 380 So.2d 1151 (Fla. 3rd D.C.A. 
1978). 

-49 336 So.2d 545 (Fla. 1976). 

50 Edwards v. Nat’l Air Lines, Inc., 307 So.2d 
244 (Fla. 4th D.C.A. 1975). The district court 
of appeal appears to have based its holding on 
the element of proximate cause, not remote 
damages. 

51 See, e.g., Gibson v. Avis Rent-a-Car 
System, Inc., 386 So.2d 520 (Fla. 1980); Holley 
v. Mt. Zion Terrace Apts., Inc., 382 So.2d 98 
(Fla. 3rd D.C.A. 1980); Orkin Exterminating 
Co., Inc., v. Culpepper, 367 So.2d.1026 (Fla. 
3rd D.C.A. 1979). 

5? Firestone Tire and Rubber Co., Inc., v. 
— 383 So.2d 1181 (Fla. 5th D.C.A. 

). 
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VIEWPOINT 


It’s time to change 
the larceny statute 


By Peter K. Hammerschmidt 
and Tom Oberhofer 


The Florida Legislature has 
periodically changed the definition 
of grand larceny. The last change 
occurred in 1957, when it was 
defined as the theft of goods whose 
value equals or exceeds $100.! 

In an age of inflation it becomes 
increasingly easy for a crime defined 
in a fixed dollar amount to be 
classified a felony rather than a 
misdemeanor. We are currently 
experiencing inflation of approxi- 
mately 10 percent a year whereas 
during the decade of the 1950’s, when 
the present larceny statute was last 
amended, inflation rates were 1 or 2 
percent a year. The _ substantial 
increase in the price of goods and 
services experienced since 1957, and 
more especially since the mid-1970’s, 
implies a significant hardening of the 
attitude in Florida as to what consti- 
tutes grand larceny. The increased 
prices of goods and services means 
that many crimes that had formerly 
been misdemeanors are now being 
prosecuted as felonies. For example, 
the theft of a $50 jacket in 1957 was a 
misdemeanor, whereas the theft of 
the same jacket today, carrying a 
$120 price tag, is a felony. While the 
statute has not changed in nominal 
dollars, the real value of that $100 has 
fallen considerably. 

substantially higher dollar 
definition of grand larceny would be 
necessary today for the crime to 
conform to the intent of the 1957 
Legislature. An upward revision of 
the statute and a provision to 
compensate for future changes in the 
purchasing power of the dollar 
should be made. 


History of the larceny statute 


The larceny statute in Florida has a 
history of infrequent revision. In 1868 
the legislature defined grand larceny 
as a crime involving stolen property 
whose value was $100 or more.? 
Given the purchasing power of 
currency then, this represents a 
significantly more lenient attitude 
toward grand larceny than we have 
today. It would take a statute 


defining grand larceny as a theft 
exceeding approximately $580 today 
to be as generous as the 1868 statute.* 


The 1895 Legislature apparently 
felt its predecessors were inade- 
quately strict in defining grand 
larceny so it redefined it as crimes 
where the dollar value of the goods 
taken was $20 or greater.‘ This 
reduction represented a significant 
change in the attitude about what 
constitutes grand larceny, and is one 
that has characterized subsequent 
revisions of the statute. None of these 
later revisions has defined grand 
larceny as leniently as the 1868 statute 
in terms of the real purchasing power 
of money involved. 


The statute of 1895 remained 
unchanged until amended 26 years 
later by the 1921 Legislature.’ At that 
time grand larceny was redefined as 
crimes involving a dollar amount of 
$50 or greater. While price index data 
for that period is not as reliable as it is 
today, we can note that the increase 
in the grand larceny definition from 
$20 in 1895 to $50 in 1921 seems to 
have offset changes in price levels 
over this time. 


The most recent change in the 
statute defining grand larceny 
occurred in 1957. Section 811.021, 
Florida Statutes, defined grand 
larceny as crimes involving dollar 
values of $100 or greater.’ The 
revision in 1957 was logical and 
necessary given the experience of the 
economy with changing price levels 
between 1921 and 1957. During that 
time prices increased approximately 
57 percent. This means that the 
definitional change that occurred in 
the larceny statute in 1957 more than 
offset changes in price levels over 
this time and the legislature was 
fostering a softer attitude toward 
grand larceny than it did in the 
statute of 1921. 


The impact of inflation 


The 23 years since 1957 have been 
characterized by substantial changes 
in the price levels that make it easier 
for crimes to be classified as grand 
larceny and have caused the statute 
to become much more severe than its 
drafters in 1957 intended. During this 
time the Consumer Price Index (CPI) 
has increased by 175 percent. 


This change in price levels can be 
interpreted in two ways. The first 
involves the process of what 
economists refer to as deflating 
current dollars to express their 
purchasing power in terms of a base 
year. If we take $100 today and ask, 
given the price changes we have 
experienced since 1957, how much 
would these dollars have purchased 
in 1957, we would be expressing the 
value of this $100 today in terms of 
1957 purchasing power. When we do 
this using the CPI we find that $100 
today is equivalent to a purchasing 
power of $35 in 1957. 

This implies that in real terms, 
given our current larceny statute and 
using the CPI as the price adjustment 
factor, we are living with a law 
defining grand larceny as crimes 
involving dollar values equal to or in 


Tom Oberhofer and Peter K. 
Hammerschmidt are both assistant professors 
of economics at Eckerd College in St. 
Petersburg. 
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VIEWPOINT 


excess of $35 in terms of 1957 
purchasing power. It is as if the law in 
1957 were passed to say that grand 
larceny should be defined as theft 
involving dollar values in excess of 
$35 in 1980. Clearly, our reality today 
is much harsher than the intent of the 
‘1957 legislation. Furthermore, the 
failure to change the statute from the 
$100 definition of grand larceny 
means that the current legislation, in 
terms of real purchasing power, is the 
harshest it has been in Florida’s legis- 
lative history. 

The second way of looking at the 
problem is to ask what the grand 
larceny statute should be today to 
offset the impact of inflation over the 
last 23 years. In.other words, what is 
the dollar amount today we should 
use to define grand larceny so that 
the crime has the same degree of 
severity it had in 1957 when the 
current statute was written? We can 
find this by multiplying the dollar 
value of the 1957 statute ($100) by the 
appropriate price index number of 
January 1980 (expressed in a 1957 
base) and getting a dollar value of 
$275. If we use the CPI as the 
appropriate index, we find that a 
grand larceny definition of $275 
today is the same in terms of real 
purchasing power of money as $100 
grand larceny definition in 1957. 


The price index question 


The question arises as to what is the 
appropriate price index to use in 
making this adjustment to the larceny 


statute. The CPI comes immediately 
to mind because it is the most widely 
known and is fairly comprehensive in 
terms of the group of goods and 
services it measures. However, it is 
just that comprehensiveness that 
makes it less than the ideal index to 
use in this situation. This is so because 
it includes items that are irrelevant to 
the larceny statute. For example, one 
of the main reasons for the increase in 
the CPI during the last year is the 
large increase in home mortgage 
interest rates. Its inclusion causes an 
upward bias in the CPI and hence 
overcompensates the indexing 
adjustment of the larceny statute 
where the intent is to maintain a 
constant dollar value in terms of 1957 
purchasing power. 

Ideally, a price index that should 
be used would reflect a group of 
goods and services that are covered 
by the larceny statute, and weighted 
to the extent that they show up as 
stolen items. For example, such an 
index would reasonably include 
apparel, liquor, home appliances, 
autos, electricity, and other items 
that can in fact be stolen and are 
covered by the statute. Unfortu- 
nately, such an index does not exist 
and for this reason it might be 
attractive to use a more readily 
available and understood index like 
the CPI, in spite of its blemishes. 

However, it is possible to use 
subindices for components of the 
CPI in special cases. For example, if 
the item under discussion is a piece of 
apparel, use of the apparel 
component of the CPI would enable 
courts to make a comparison of the 
real value of an item in terms of the 
purchasing power implied by the 
original statute rather than relying on 
the nominal value of current dollars 
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whose purchasing power have been 
eroded by 23 years of inflation. 


Indexing 


There is not only the need to revise 
the definition of grand larceny in 
light of past inflationary price 
changes, but the legislature should 
also act to protect the new statute 
from the inflation that will occur in 
the coming years. Revision of the 
statute every 20-plus years is hardly 
adequate in an environment of 
fluctuating prices. 

One way of dealing with this 
problem would be to index the 
statute to a given price index. This 
means that once a year, on a given 
date, the grand: larceny definition 
would automatically change based 
on the price experience of the past 
year. This procedure is becoming 
increasingly common. The 
precedent exists in adjusting social 
security payments to recipients on an 
annual basis. By indexing the defini- 
tion of grand larceny the real defini- 
tion of the crime (in terms of constant 
purchasing power) remains 
unchanged until the legislature 
consciously decides the time has 
come for review. Such an indexing 
component to the statute would act 
to protect the intent of the legislature 
that existed at the time the statute is 
revised. 

Given our experience with 
inflation since 1957, it is not 
surprising that in Florida more 
people appear to have grand larceny 
in their hearts. It’s time to change the 
statute. 


! Fla. Laws 1957, ch. 57-344,§§1, 2. 

2 Fla. Laws 1868, ch. 1637, sub. 4, §§18, 50. 

3U.S. Dept. or Commerce, HistToricAL 
STATISTICS OF THE UNITED States, Part 1, pp. 
210, 211; FeperaL Reserve BuLLeTIN, May 
1980, p. A51. 

4 Fla. Laws 1895, ch. 4395, §§1, 2. 

5 Fla. Laws 1921, ch. 8563, §§1, 2. 

6 Section number subsequently changed to 
§$812.021. 
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How to write like a 
bureaucrat 
By Leonard Schulte 


In the last three issues this space has 
been devoted to some suggestions 
intended to help lawyers write in 
the English language. This month we 
present some helpful hints aimed at 
lawyers who have already mastered 
English and now want to learn to 
write like bureaucrats. 


Everything you know is wrong 


He who would be a bureaucrat 
would be well advised to forget what 
he has learned about the English 
language. The language of the 
bureaucrat is notoriously difficult to 
master, and a working knowledge of 
English makes mastery of 
Bureaucratish nearly impossible. 
Bureaucratish has its own 
vocabulary. Although the 
vocabulary shares many words with 
English, those shared words often 
have different meanings in the two 
languages. One who relies on his 
English vocabulary will inevitably 
become a hopeless, confused, 
quivering mass of linguistic jelly. 

A comprehensive guide to 
Bureaucratish grammar has yet to be 
published. It is clear, however, that 
whatever rules of grammar apply to 
Bureaucratish, the same rules do not 
apply to English. The beginning 
Bureaucratish writer, then, has the 
choice between using English 
grammar and using none at all. The 
latter choice is preferable. 

Stylistic principles are best 
ignored, too. The aspiring 
bureaucrat should forget what he has 
learned about clear, concise, active 
writing. That kind of writing leads to 


the less than desirable result of being 
read and understood. 


Quantity means quality 


The goal of the practicing 
bureaucrat is to overwhelm his 
reader with bulk. Experienced 
bureaucrats have found several ways 
to increase the size of a document 
without increasing its content. 

Redundancy is the most common 
form of verbal expansionism. It 
occurs in two forms: simple 
redundancy and complex redun- 
dancy. Simple redundancy, also 
known as thesaurism, consists of 
stringing together as many synonyms 
as possible. The lowly apprentice 
bureaucrat, dissatisfied with the 
word “allow,” would feel compelled 
to replace that word with “allow, 
permit, and authorize.” The 
journeyman bureaucrat is capable of 
more elegance; “void” becomes 
“null, void, and of no force or effect 
whatsoever.” A person cannot be 
elevated to master bureaucrat until 
he can string together four synonyms 
and eight modifiers on demand. 


To become fluent in Bureaucrat- 
ish, one must also be able to use 
complex redundancies. While simple 
redundancies string together 
individual words of identical 
meaning, complex redundancies 
string together whole sentences of 
identical meaning. Complex 
redundancy demands that the 
bureaucrat invent synonymous 
sentences, since M. Roget never 
dreamed of creating a thesaurus of 
sentences. Most bureaucrats believe, 
though, that complex redundancies 
are worth the effort because of the 
enormous bulk they can add without 
adding any content. 


Circumlocution is a favored means 
of adding size without substance. 
The skilled bureaucrat is able to 
write long, roundabout discussions 
of the simplest things. “No” becomes 
“given the present constraints, it 
would not be proper, advisable, or 
beneficial to further definitivize the 
previously issued policy statements 
and official directives at this point in 
time.” 

Circumlocution does not require 
the creativity involved in devising 
complex redundancies; a few key 


words can make _ circumlocution 
almost effortless. Each bureaucrat 
has his own list of tried-and-true key 
words, but a beginner would be well 
served if he started with “basis,” 
“condition,” “situation,” “nature,” 
and “framework.” The more 
technically minded may prefer such 
terms as “mode,” “module,” “data 
base,” and “parameter.” 


Obscurity pays 


A successful piece of Bureaucrat- 
ish writing is one that is understood 
only by the bureaucrat who wrote it. 
Cross-references and acronyms are 
among the most reliable tools for 
assuring obscurity. 

Ideally, no piece of Bureaucratish 
writing is self-contained. The 
bureaucrat peppers his writing with 
references to other documents, 
making it impossible for any reader 
to understand one document without 
examining another. The bureaucrat 
hopes for one of two reactions in the 
reader: either the reader will become 
exhausted in the attempt to track 
down all of the references, or the 
reader will ignore the references and 
fail to understand the document. The 
truly perverse bureaucrat will add an 
entertaining variation to this game by 
including cross-references to 
documents that do not exist. 

Bureaucrats love acronyms. No 
device has ever been found that 
equals the acronym’s ability to screen 
out the uninitiated. Does anyone 
outside the Department of Health 
and Rehabilitative Services (pardon 
me—HRS) know what a REMSMO 
isP Can anyone tell me what a 
COPCAN is—or whether it relates to 
policemen or containers? Why does 
an EJS sound vaguely cold and 
Germanic? Am I the only person who 
thinks that the Racketeer-Influenced 
and Corrupt Organizations Act was 
named RICO in honor of Edward G. 
Robinson’s performance in “Little 
Caesar”? 


Use your jargon—and everyone 
else’s 

The first bureaucrat was, without 
question, the person who first 
realized that jargon makes one an 
expert. One can make a sow’s ear out 
of a silk purse simply by changing 
“library” to “media center,” 
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“schoolbook” to “instructional aid,” 
and so on. 

One who must decipher this kind 
of language reacts first with 
confusion and second with awe; this 
response is ideal. The reader not only 
respects the bureaucrat for using 
words the reader does not 
understand, but also he feels a need 
for the bureaucrat, because only the 
bureaucrat can explain the jargon— 
probably by using more jargon. 
Everyone wants to be needed, and, 
career service notwithstanding, 
bureaucrats want to be needed more 
than most folks. 


Bureaucratish reaches a more 
advanced level through the use of 
other people’s jargon. The language 
of computers is especially 
fashionable these days. “Input” and 
“output,” “hardware” and 
“software,” and perhaps even 
“throughput” and “mediumware,” 
can show up in almost any 
bureaucratic document. 

Other people’s jargon serves all of 
the purposes of one’s own jargon, 
and it adds an extra dose of apparent 
expertise. The reaction: not only does 
this bureaucrat know all sorts of 
technical stuff about his own field, he 


knows about computers (or 
sociology or engineering) to boot. 
Some people are born bureaucrats; 
others have bureaucratism thrust 
upon them. The latter group can, 
perhaps, learn the language of the 
bureaucrat through hard work, but 
real fluency can be achieved only by 
those born to it. This sad conclusion 
can mean but one thing for most of 
us: forget about the bureaucrats and 
have a happy first of April. oO 


Leonard Schulte is a lawyer on the staff of 
Legal Research and Drafting Services, The 
Florida Senate, Tallahassee. 


And now, a word from the client 


By Edward Siegel 


I felt that I was surely blest 
Because my lawyer was the best. 
He told me every suit he’d won 
And all the courtroom feats he’d 
done. 
He knew the judge, I heard him say, 
And how he’d been in court each 
day. 
What luck to have him by my side, 
To trust him as my legal guide. 


He’d handled lawsuits just like mine. 
My spirits soared; I felt just fine. 
He said don’t fret or agitate. 
My case was clear; we'd litigate. 
He knew the ropes, was sharp and 
shrewd; 
Such confidence he did exude. 
Before, I thought my chances slim; 
How fortunate to sign with him. 


He used big words; I was impressed 
With what he said and how expressed. 
He'd let me know how things 
would be 


And said he’d keep in touch with me. 

He had an awful lot of work to do 

To win the case and see it through. 
Although he didn’t want to brag, 
He knew we had it in the bag. 


The files he had were stacked so high, 
I knew on him I could rely. 
Smart and clever, keen and bright, 
He said he’s not afraid to fight. 
Though guarantees he couldn't 
give, 
He assured me he was positive. 
He asked me then to pay his fee; 
Of course, he didn’t work for free. 


The weeks flew by and then, alas, 


On one bright day it came to pass 


For me to have my day in court. 
The case was over, nice and short. 
My lawyer talked and said his bit; 
The verdict came and that was it. 
Though in this life some things get 
crossed, 
Just tell me please, how come I lost? 
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CURRENT LEGAL LITERATURE 


Florida State University 
Law Review 

Volume 8, issue 4 of the Florida 
State University Law Review was 
published in January 1981. The 
Review publishes four issues each 
year and is available on a 
subscription basis to nonalumni for 
$15 per year. To obtain complete 
subscription information, write 
Business Editor, FSU Law Review, 
205 College of Law, Tallahassee, 
Florida 32306, or call (904) 644-2045. 


Articles 


“Truth or Consequences: Florida 
Opts for Truth in Millage in 
Response to the Proposition 13 
Syndrome,” by Steve Pajcic, Vicki 
Weber and James Francis. The 
article reviews the history of 
property tax: assessment and 
examines the means by which the 
legislature has, through the “Truth in 
Millage” bill attempted to overcome 
obstacles to full value assessments. 

“Federal Income Taxation of 
Exchanges in Partition of Commonly 
Owned Property: Realization vs. 
Realism,” by Jonathan D. Kaney, Jr. 
The rule of federal income taxation is 
that partition of property between 
common owners is a nontaxable 
event. Although this rule is widely 
known and frequently applied, the 
reason underlying the rule is neither 
well understood nor often discussed. 
The rule is a judicially created 
exception to a clear statutory 
requirement of taxability. It cannot 
be rationalized in statutory terms and 
the only apparent justification for 
following it is stare decisis. 

When viewed in this light, the cases 
supporting the rule claim no 
legitimacy and serve only to create 
an arbitrary tax policy which causes 
practical difficulties for taxpayers 
who must predict tax consequences 
in analogous cases. The author's 
thesis is that cases in this area can be 
explained by the fundamental 
statutory doctrine that gain from 
dealing in property is not included in 
gross income until it is realized. The 
realization doctrine explains the 
partition cases, and in their turn, the 
cases elucidate the doctrine. 

“Motor Carrier Deregulation in 
Florida: Before, During and After,” 
by Brian J. Deffenbaugh and Jane 


Cameron Hayman. This article 
examines the legislature’s repeal of 
motor carrier regulation in Florida. 
Part one summarily describes the law 
as it developed and existed prior to 
deregulation. Part two describes in 
detail the political action by various 
committees in the Florida 
Legislature; and the failure of the 
House of Representatives and the 
Senate to develop a compromise bill 
to deter sunset repeal. Part three 
analyzes what regulation, both 
common law and statutory, remains 
after repeal. 
“Noncompete Agreements by the 
Former Employee: A Florida Law 
Survey and Analysis,” by Kendall B. 
Coffey. The Florida Legislature in 
section 542.12, Florida Statutes, 
enacted statutory authorization for 
the enforcement of covenants-not- 
to-compete. Florida courts have in 
large part faithfully applied this 
statute and over time a pattern of 
rigid appellate enforcement 
developed which left little discretion 
to trial court judges. This article 
surveys the case law construing 
section 542.12 and examines recent 
judicial pronouncements which 
reflect a possible disenchantment 
with the previous appellate 
treatment. The article explores 
appellate relaxation in this area, 
which has the effect of returning 
some discretion to trial court judges 
at least at the preliminary injunction 
level. The problem’ with this 
relaxation is that previously 
discretionary enforcement generally 
translated into non-enforcement. In 
answer to this problem the author 
concludes with some _ suggested 
criteria which might prove useful in 
applying this new found discretion. 


Case comment 


“Toward Solving the Double 
Taxation Dilemma Among Florida’s 
Local Governments: The Municipal 
Service Taxing Unit” by Katherine A. 
Emrich. The problem of double 
taxation has been a source of dispute 
between counties and cities for many 
years. The author examines how the 
courts have responded to the 
problem. Additionally, the 
comment analyzes the innovative 
legislative vehicle created in an 


attempt to resolve the problem, the 
“municipal service taxing unit,” and 
reviews recent challenges to the 
constitutionality of this taxation 
mechanism. 


Case notes 


“Constitutional Law First 
Amendment-Prior Restraint-Class 
Actions-Silence is Golden, but a Rule 
23(d) Judicial Order is an 
Unconstitutional Prior Restraint on 
Speech,” by Robert S. Cohen. This 
case note discusses the ramifications 
of the United States Fifth Circuit 
Court of Appeals decision in Bernard 
v. Gulf Oil Co., 619 F.2d 459 (5th Cir. 
1980). That case held that a judicial 
order in a class action suit which 
restricted communications was an 
unconstitutional prior restraint on 
speech. 

“Criminal Law—Double Jeop- 
ardy—An Examination of Sentencing 
in Florida for the Underlying Felony 
in a Felony Murder Case After 
Whalen c. United States.” The Florida 
Supreme Court decided in State v. 
Pinder, 375 So.2d 836 (Fla. 1979), that 
the defendant’s conviction for both 
felony murder and an underlying 
felony would violate the 
constitutional guarantee against 
double jeopardy, and vacated the 
conviction for the underlying felony. 

The author points to Whalen v. 
United States, 100 S.Ct. 1432 (1980), 
as evidence that the proper rationale 
for prohibiting cumulative sentences 
is the lesser included offense analysis, 
rather than the felony murder/under- 
lying felony analysis. She concludes 
that Florida courts should now apply 
the former rationale to prevent 
cumulative sentencing of the 
defendant. 

“Criminal Law—Recruited 
Government Informants: When Does 
the Right to Counsel Attach?” by 
Paula Walborsky. This note traces 
the history of the sixth amendment 
right to counsel from the 12th century 
to the present day. 

The author discusses the 
“deliberately elicited” test as 
enunciated in Massiah v. United 
States, 377 U.S. 201 (1964), and 
expanded by the recent case of 
United States v. Henry, 100 S.Ct. 
2183 (1980). Also, the note fully 
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discusses the three elements the 
Henry court considered to determine 
whether an agent had deliberately 
elicited incriminating information 
from the defendant. The author 
concludes with a discussion of the 
effects Henry had onarecent Florida 
Supreme Couit case. 


Stetson Law Review 


The Stetson Law Review, 
publishing three issues this year, 
printed Volume X, no. 2 in March 
1981. The Review is available on a 
subscription basis to nonalumni for 
$10 per year. To obtain the publica- 
tion and complete subscription 
information, write Mary H. Quinlan, 
Editor-in-Chief, Stetson Law 
Review, Stetson College of Law, 
1401 61st Street South, St. 
Petersburg, FL 33707. 


The following is a summary of the 
content of the March issue: 


Articles 


“Hybrid Representation: An 
Analysis of a Criminal Defendant's 
Right to Participate as Co-counsel at 
Trial,” by J. Allison DeFoor II and 
Glenn H. Mitchell, surveys federal 
and state law on hybrid 
representation with an examination 
of recent developments in Florida 
and discusses the practical 
considerations of its use at trial. 

“Demarcation of Authority Over 
Coastal Waters & Submerged Lands 
in the United States and Australia,” 
by Barry Dubner, Peter Hanks, and 
Michael Pryles, explores the 
approaches adopted by the two 
countries to resolve their respective 
federal-state controversies 
concerning problems of coastal 
demarcation of authority. 

“Tax Liability: A Case for 
Compelling a Dividend,” by Elvin C. 
Lashbrooke, Jr., explores the impact 
of federal tax laws on traditional 
concepts of corporate dividends 
policy and policy-making 
responsibility. 


Commentary 

“A Talk To Entering Law 
Students,” by Michael I. Swygert, 
comments on the dynamic aspects of 
legal education. 


Comment 


“Renegotiable Rate Mortgages: 
Keeping Pace With a Fluctuating 
Economy and Equalizing Competi- 
tion Within the Home Financing 
Industry,” by Luis Prats, analyzes the 
renegotiable rate mortgage, an 
alternative mortgage instrument 
recently authorized by the FHLBB, 
in the context of applicable federal 
and state law. 


Notes 


“Antitrust: Application of the 
Sherman Act’s Jurisdictional 
Requirements to the Brokerage 
Activities of Local Real Estate 
Boards,” by Francis M. McDonald, 
Jr., examines tests currently 
employed by the courts to resolve 
jurisdictional questions arising under 
the Sherman Act and analyzes a 
recent U.S. Supreme Court decision 
which favors a relaxing of the 
jurisdictional allegations required in 
an antitrust complaint. 

“Constitutional Law: Bivens 
Again,” by Patricia Fields Anderson, 
analyzes a recent U.S. Supreme 
Court decision expanding the 
implied constitutional remedy for 
damages against federal agents who 
have violated the plaintiff's 
constitutional rights. 

“Criminal Law: I Hear You 
Knocking, But You Can’t Come In— 
The Home Arrest Warrant 
Requirement,” by Joseph A. Eustace, 
Jr., reviews a recent U.S. Supreme 
Court decision which held that in the 
absence of exigent circumstances, 
the fourth amendment prohibits a 
warrantless and nonconsensual entry 
into a suspect’s home to make a 
felony arrest. 

“Voting Rights: Stuck Inside of 
Mobile With the Voting Blues Again: 
Vote Dilution Claims Confined,” by 
David M. Snyder, criticizes the U.S. 
Supreme Court’s latest expression on 
claims of vote dilution in at-large 
election districts. 

“Constitutional Law: Individuals 
Right to Disclosural Privacy as 
Limited by the Public Records Act,” 
by George L. Hayes III, explores the 
impact of a recent Florida Supreme 
Court decision on an individual's 
right of disclosural privacy and on 
the Public Records Act. O 


TOO MUCH 
RESEARCH.... 


and not enough 
time to meet your 
deadlines? 


INQUIRY INC. 


is the solution: legal 
research on demand 


INQUIRY INC. electronically 
researches your requests 
on Westiaw/System li. 


@ Complete text of the opinion 

@ Case synopses and 
headnotes 

Shepard's Citations 

@ The Federal Tax Library 

®@ US. Code 

®@ Bankruptcy Reporter 

@ new Federal case “quick 
opinion” file 


And unlike other legal research 

services, INQUIRY, INC. has 

more than 200 other databanks 

on-line. These include: 

@ The Dow/Jones News 
Retrieval 

@ Disclosure On-Line 

@ Historical Stock Reporter 

® Standard and Poor's 

@ The New York Times 
Information Bank 


For a free brochure on 
INQUIRY INC., call 
Broward (305) 523-9604 
Dade (305) 944-8837 


Or Write: 

INQUIRY INC. 

915 W. Sunrise Bivd. 

Ft. Lauderdale, FL 33311 
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The Florida lawyers’ organization for guaranteeing titles to real estate 


w *"TLawyers’ Title Guaranty Fund 


LAWYERS’ TITLE 


Fund completes gift 
to bar center addition 


The Florida Bar has expressed 
appreciation to The Fund, Florida’s 
lawyer owned and bar-related™ title 
insurer, for final payment on The 
Fund’s pledge of a substantial amount 
toward the cost of the handsome 
addition added to Bar headquarters 
several years ago. 


John F. Harkness, Jr., Executive 
Director of The Florida Bar, wrote 
Fund President Paul B. Comstock: 
“On behalf of President Gilbert, the 
members of the Board of Governors 
and the entire membership of The 
Florida Bar, I want to thank you for 
your support of the profession in this 
tangible way. The new addition is so 
functional and is helping your 
headquarters staff better service the 
members of the Bar and the public.” 


The Fund also contributed a large 
sum toward the construction of the 
original Bar headquarters building 
including the decorating and furnishing 
of the Board of Governors’ meeting 
room. 


In addition to monetary support of 
The Bar and its programs, The Fund 
donates considerable time of its 
attorney executives to serve in a host 
of Bar committee and program 
capacities. 


Field force increases 


The Fund has announced that 
Melanie Wallace, formerly with The 
Miami Herald Publishing Company, 
has become a field representative. Ms. 
Wallace, a graduate of Boston College, 
will work with attorneys and related 
real estate groups in Broward County. 
She may be contacted at Lawyers’ 
Title Services in Ft. Lauderdale. 


A substantial contribution from The Fund helped the new addition to The Florida 
Bar headquarters in Tallahassee to become a reality. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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Robert T. Hamrick 


Field representative Robert T. 
(Bob) Hamrick has been transferred to 
northwest Florida. He will serve Fund 
members in the First, Second, Third 
and Fourteenth Judicial Circuits. Mr. 
Hamrick may be contacted through 
the Lawyers’ Title Services facilities in 
Escambia and Leon Counties. He has 
been with The Fund eight years based 
in Dade and Broward Counties. 


Fund attorney 
support system 


Six Fund area field representatives 
constitute an extensive attorney 
support system unique to The Fund. 


Representatives answer questions 
about Fund procedures, instruct at 
basic legal secretary seminars, provide 
guidance to new Fund members, recruit 
members, and work with members in 
promoting the ATIDS computerized 
title information programs. 


The Fund’s legal department and 
the many Lawyers’ Title Services 
facilities are also part of the attorney 
support system. Both the legal 
department and the representatives 
give free assistance to Fund member 
attorneys. 


(LI 
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Melanie Wallace 


PUBLIC INTEREST 


The unmet need: 
providing legal services 
to the poor 


By Bruce M. Fried and 
Peter M. Siegel 


Our profession rejects Shakespeare's 
admonition in Henry VI to “kill all 
the lawyers.” Rather, we assume that 
our role in society is critical to the 
justice system’s proper resolution of 
disputes. From the Magna Carta! to 
the United States Constitution? to the 
Florida Constitution,’ we are 
constantly implored to achieve the 
goal of “equal justice under law.” 
Why then, is it so difficult to achieve? 

For the poor the answer is simple. 
They lack the means to retain 
counsel. Without counsel, they lack 
meaningful access to our justice 
system. Yes, great progress has been 
made in the last 20 years. On the 
criminal side, in 1963 we recognized 
that equal justice required an 
attorney in criminal cases.‘ 
Nevertheless, even today that entitle- 
ment only exists when the defendant 
faces incarceration,’ even when the 
collateral consequences that flow 
from an uncounselled minor offense 
are extremely serious. 

On the civil side we have yet to 
recognize a constitutional right to 
counsel.6 The tenant fighting an 
unjust eviction, the recipient of 
Social Security disability benefits 
opposing an improper termination, 
or the consumer stuck with a lemon, 
all find the concept of equal justice 
under law hollow without a right to 
counsel. If wealth is to be the 
determinant in our justice system, 
then we lack a justice system. 


We must not losé sight of the fact that the real 
issue in this case is the extent to which poverty 


can be allowed to interfere with this nation’s 
commitment to equal justice for all. We realize 
that it cannot be said there is meaningful 
access to the judicial process until all serious 
litigants are represented by counsel. [Davis v. 
Page, 618 F.2d 374, 385 (5th Cir. 1980).] 

Organized efforts to provide legal 
assistance to and assure justice for the 
poor are more than 100 years old. 
The legal aid movement began with 
the founding of the German Legal 
Aid Society in New York City in 
1876. By 1919, when Reginald Heber 
Smith wrote Justice and the Poor, the 
concept had spread to several dozen 
legal aid societies in the larger cities 
in the country, all understaffed and 
providing minimal services. While 
the profession was shocked by 
Smith’s indictment of its failures, 
little happened. The legal aid society, 
depending on volunteer services and 
with little in the way of resources, 
barely scratched the surface. 

In 1966, as part of President 
Johnson’s War on Poverty, the Office 
of Economic Opportunity Legal 
Services program launched the first 
comprehensive effort to make legal 
assistance available to the poor. Fora 
variety of reasons, mostly political, 
OEO’s efforts were severely 
limited—especially in Florida. In 
1974, the Legal Services Corpora- 
tion? provided the framework for 
lessened political interference and 
increased funding. 

At every step in the development 
of the federal legal services system, 
the organized bar, most particularly 
the ABA, has consistently and visibly 
supported providing comprehensive 
legal services to the poor. As a result, 
the poor in all parts of the country 
have at least some chance of 
obtaining legal assistance. 

The accomplishments of the legal 
services movement in providing 
access to justice for low-income 
people have been tangible. A 
network of private, nonprofit 
corporations, funded largely by the 
Legal Services Corporation but 
locally controlled, provide legal 
assistance to the poor. In many areas, 
private attorneys devote long hours, 
both as volunteer attorneys for the 
poor and as board members of local 
programs, as a means of expressing 
their commitment to equal justice 
under law. The success of local legal 


services programs in _ providing 
quality legal assistance to the poor 
demonstrates the tremendous strides 
that have been made in recent years 
in meeting the legal needs of the 
poor. 


Impact in Florida 


The impact in Florida has been 
significant. In 1976, there were LSC- 
funded programs in communities 
with a total poverty population of 
451,550. They received LSC funds 
totaling $1.9 million. By the end of 
1979 the poverty population with 
access to a Legal Services program 
had increased to 976,747 with LSC 
funding of $7.7 million. It was 
projected that by the end of 1980 all 
1,085,250 poor people in Florida 
would have had some access to legal 
services. 

But access is mostly a geographical 
description. It does not guarantee 
actual representation. The $7.7 
million of LSC funding in Florida 
pays for approximately 200 attorneys 
(it also pays for paralegals, clerical 
support, overhead, etc.). This 
provides a ratio of one Legal Services 
attorney for every 8,500 poor people 
as compared to one private attorney 
for every 308 people in the total 
population. Even the most generous 
estimates conclude that only 12-15 
percent of the legal needs of the poor 
are being met.§ 

The fact that there are too many 
clients and not enough resources has 
always been a frustration to Legal 


Bruce M. Fried received his B.A. in 1971 and 
his J.D. in 1974 from the University of Florida. 
He is project director of the Older Americans 
Advocacy Assistance Network at the National 
Senior Citizens Law Center in Washington, 
D.C. Fried was formerly with Florida Legal 
Services, Inc. where he was responsible for 
government relations for Legal Services 
programs and clients in Florida. He is a 
member of The Florida Bar's Legal Aid 
Committee. 

Peter M. Siegel received his J.D. from 
Rutgers University Law School at Newark. He 
has been director of Middlesex County, New 
Jersey, Legal Services, the Community Legal 
Aid Society of Delaware, and Legal Services 
of Greater Miami, Inc. Siegel is presently onan 
extended sabbatical. 

Fried and Siegel write this column on behalf 
of the Public Interest Programs office, Michael 
A. Tartaglia, director, Linda D. Weeks, editor. 
The opinions expressed in this article are the 
authors’ and should not be attributed to the 
column sponsor. 
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PUBLIC INTEREST LAW 


Services attorneys. The rapid 
‘expansion of funding has not 
alleviated the problem of limited 
tesources. New funds did not go to 
meet the needs of areas already 
served, but went to areas where the 
poor previously had no access to a 
Legal Services program. 

The nature of the legal problems 
which confront the poor compound 
‘the insufficiency of financial 
support. It is important to under- 
stand that the legal problems of the 
poor are different, more severe and 
more frequent, than the legal 
problems encountered by others. 
Legal problems affect the poor 
more, based in large measure upon 
their reliance on complex public and 
private programs for the basic needs. 

The poor must deal with a vast 
array of complex statutory, 


regulatory and decisional law. Their 
shelter may be provided or secured 
under federal and state public and 
subsidized housing laws. Relocation 
assistance may be necessary when 


out-of-state residents. 


they are forced to move. Their health 
is often dependent upon Medicaid 
and laws regulating a variety of 
institutions. Their nutrition is often 
secured by the Food Stamp Program 
or other nutrition programs 
established by federal law. The 
source of their income may be Social 
Security, Supplemental Security 
Income, or welfare. 

While the more sophisticated 
person can often fight his way 
through the bureaucratic maze, poor 
persons who are forced to deal with 
the policies and actions of govern- 
mental agencies and private corpora- 
tions often become confused, 


frustrated and bitter, and end up 


endangering and losing rights and 
benefits to which they are entitled. 
Their lack of mobility, coupled with 
their lack of resources, often creates 
hardships when they are faced with 
“come back next week,” “you're at 
the wrong office, you need to go else- 
where,” or “fill out this form and wait 
your turn.” These statements are 
commonplace in many govern- 
mental agencies. 

The difficulty of delivering high 
quality legal services is not only a 
result of insufficient resources and 


The Florida Nord Bar Review Course offers a complete study 
program, which enables you to prepare for the Florida Bar 
Exam where and when you want — ideal for both Florida and 


The program includes complete printed materials and prac- 
tice Bar Exam grading and analysis. Comprehensive 
lectures are also available if desired — on cassettes for indi- 
vidual use andlive during the 5 days immediately preceding 
the Exam, near the site of each Exam. 


CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


Orwrite tous at our National Bar Review 
headquarters as follows: 
FLORIDA NORD BAR REVIEW COURSE 
Telegraph Rd., Suite 622 
Southfield, Michigan 48034 


FLORIDA LARGEST AND MOST 
"BAR REVIEW COURSE 
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the diversity of legal problems. The 
diversity of the poor themselves 
create major obstacles in the delivery 
of high quality legal services. The 
poor are of every race and nation- 
ality; they speak numerous 
languages; they are young and old; 
many are illiterate; they live in urban, 
rural and institutional settings; they 
may be handicapped, mentally or 
physically. 

The reality of insufficient 
resources to meet the needs of a 
diverse client population with 
myriad problems results in difficult, 
often seemingly impossible, manage- 
ment decisions for each Legal 
Services program. The allocation of 
available resources must be 
considered in the context of serving 
the largest number of clients 
possible; addressing the problems 
that present the most severe injustice, 
individually and collectively; and 
developing advocacy strategies 
which remove barriers to equal 
opportunity and full enjoyment of 
rights. 


Priority setting 


Among the criticism often leveled 
at Legal Services programs is the 
decision to focus on certain types of 
cases and to limit or ignore others. In 
some instances that decision is a 
result of federal statutory and 
regulatory prohibitions. In other 
instances it is the result of a process of 
priority setting; a management 
strategy which addresses the 
provision of high quality legal 
services and concentrates on the 
most pressing legal needs of the 
client community, given the resource 
limitations within which each 
program must operate and which is 
mandated by the Legal Services 
Corporation Act.’ 

The process of priority setting is 
little understood outside of Legal 
Services programs. Cases are not 
limited or excluded at the whim of 
local projects or attorneys. Instead, 
priority setting involves program 
staff, large numbers of clients, social 
service agencies, members of the 
private bar, and others. It isa process 
which takes into consideration 
limited resources and overwhelming 
need. Perhaps most importantly, it 
gives the poverty community the 
power to decide how the limited 
resources should be allocated to 
benefit the greatest number, to have 
the greatest impact, and to get the 
most bang for the buck. 


| 
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Priority setting by its very nature 
cannot please everyone. There will 
always be certain legal problems 
which fall low in the priorities and 
are allocated little or no resources. To 
have an “open door” policy is fine 
when there are sufficient resources; 
A “first come, first served” policy 
effectively excludes people in an 
arbitrary manner. Neither method 
provides the opportunity to look at 
the broad range of issues and to 
involve the client community in 
identifying those legal problems 
which are most egregious or wide- 
spread, and which have the greatest 
impact on the clients. The determina- 
tion of which legal problems demand 
the greatest resources is best made by 
the client community, not Legal 
Services staff, local politicians, 
lawyers or judges. 

Establishing priorities does not 
relieve Legal Services programs of 
their responsibility to the 
taxpayers—to achieve the greatest 
good utilizing the least amount of 
money. In meeting that obligation, 
Legal Services programs employ the 
full array of legal tactics, as would 
any good attorney: counseling, 
negotiating, drafting of legal 
documents and pleadings, client 
education, legislative and adminis- 
trative advocacy, litigation and 
appeals. It should not be forgotten 
that Legal Services attorneys 
represent their clients in the full sense 
of the word, and are ethically 
obligated to represent them 
zealously within the bounds of the 


aw. 

Despite the fact that these forms of 
advocacy are common strategy for 
most attorneys and their clients, they 
become controversial when 
employed to further the rights or 
interests of the poor. The most 
frequent criticism heard is, “All you 
people do is class actions.” It is easy 
to understand the basis for that 
misconception. It is the class action 
cases that are “newsworthy,” that get 
reported on the evening news, that 
attain high visibility. Little, if any, 
attention is afforded the thousands of 
cases that make up “the meat and 
potatoes” of Legal Services practice. 

Class action litigation must be 
understood for what it is, a fiscally 
responsible approach to resolving a 
common problem experienced by a 
wide number of people. Would those 
who criticize class action litigation on 
behalf of the poor prefer that the 
same issue be litigated over and over 


again? The issues addressed in class 
actions frequently touch the lives of 
thousands of people, many of whom 
have no access to a lawyer or are 
unwilling to individually challenge 
the system which they must depend 
upon for survival. 

The same arguments apply to 
other forms of advocacy. In each 
case, the decision on how to proceed 
must be based on how to best serve 
the client or client group most 
expediously and most efficiently 
with the greatest impact. 

Another frequently heard criticism 
is offered generally with no intent to 
deny the poor justice, and yet that is 
its practical effect. These detractors 
argue “Legal Services should not 
represent the poor in actions against 
government,” or “The poor need no 
representation before the Public 
Service Commission,” or “The 
institutionalized, aliens, women 
seeking abortions, young people 
challenging discrimination in the 
Selective Service system deserve no 
representation from Legal 
Services.”!° Somehow, this criticism 
is offered under the guise of ensuring 
that the poor—at least those who are 
worthy—receive the legal aid they 
need. There seems to be no 
recognition that by denying the poor 
access to legal services assistance in 
certain instances, the notion of equal 
justice under law is thwarted and 
denied. Those who can afford 
counsel will challenge the govern- 
ment, will appear before the PSC, 
etc. The poor, denied those legal 
services, will not be so represented 
and will be unable to vindicate their 
rights. 


Upcoming congressional debate 


Recent events serve as a preview 
of the issues and philosophies that are 
likely to be debated in the next year 
as Congress considers both reauthor- 
ization and appropriations for the 
Legal Services Corporation. During 
the closing days of the 96th Congress, 
a number of amendments were 
proposed to the Legal Services 
Corporation Act which would 
severely impact on the quality and 
scope of legal assistance offered to 
the poor. One amendment would 
allow state and local governing 
bodies to exercise a veto over any 
grant made by the corporation to a 
local legal aid program. Other 
amendments would allow the 
governor of each state to exercise a 
similar veto, making it anathema for 
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a Legal Services program to 
represent a client with a grievance 
against a governmental entity for 
fear of having its funding denied. 

Other proposed amendments 
would prohibit representation of 
clients in any proceeding related to 
the policies or administration of any 
educational institution; eliminate 
representation of a broad class of 
aliens; and deny eligible clients the 
full scope of representation enjoyed 
by clients of the private bar by 
prohibiting representation before 
any administrative agency or legisla- 
tive body. Beyond the amendments, 
The Heritage Foundation Report on 
the Legal Services Corporation 
recommends that the corporation be 
eliminated over a period of years and 
sets a target date for 1983. Similarly, 
the summary of the Transition Team 
Report recommends reduction in 
funding for the corporation for 1982. 

We, as lawyers, have the 
responsibility of ensuring that all 
who need assistance can obtain it. 
Legal Services programs, private 
lawyers, and the organized bar, 
working together, can begin to close 
the gap on unmet legal needs. 
Additional LSC funding is unlikely in 
the next several years, but lawyers 
committed to the ideal of equal 
justice under law cannot permit 
limited LSC funding to restrict our 
view of justice. 


Private bar involvement 


In recent years many have 
condemned the bar for failure to 
meet its responsibility to the poor. To 
the degree that such criticism is 
warranted, this failure may be due, in 
part, to the perceived success of the 
Legal Services movement. In its 
success LSC may, indeed, have 
created the illusion that the need for 
the bar to provide pro bono legal 
services has decreased with the 
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PUBLIC INTEREST LAW 


expansion of Legal Services 
programs. Unfortunately, that is not 
the case. 

If anything, the expansion of Legal 
Services has shown that participation 
by the private bar is more 
desperately needed now than before. 
The perception of the legal needs of 
the poor is much different than 20, 
10, or even five years ago. Surely the 
poor have as much need for 
representation in divorce, custody, 
eviction and consumer cases as ever. 
Just as society has become more 
complicated in the America of the 
1980's, so the needs of the poverty 
community have become more 
complicated. 

Low income organizations and 
groups need legal advice and repre- 
sentation in the areas of economic 
development, financing, corporate 
and tax matters. Poor people face 
problems in the areas of environ- 
mental law, management and 
zoning, as well as immigration, 
employment and government law. In 
these, and any number of other 
complex legal areas, private 
practitioners can provide valuable 
assistance and advice to the poor and 
to attorneys employed by Legal 
Services programs. 

In many parts of our state, the 
private bar has been working closely 
with local legal services programs. In 
December 1980, bar associations in 
Duval, Palm Beach and Dade 
Counties—and The Florida Bar in 
the Second Circuit, in conjunction 
with Legal Services Corporation 
programs and legal aid societies in 
those areas—submitted proposals to 
the Legal Services Corporation for 
funding to expand and increase the 
coordination of pro bono programs. 
Hopefully by the time this article 
appears, all of those proposals will 
have been funded. 

These are important efforts that 
need to be nurtured and expanded. 
In some parts of the state the process 
of “getting to know you” continues. 
In other areas there is open hostility 
or fear between Legal Services 
programs and the local bar. These 
situations must be resolved, for they 
benefit no one and act to deny the 
poor legal assistance they need. 

The resolution of differences 


requires action from all sides. Legal 
Services lawyers must come to trust 
the private bar and to recognize the 
valuable resources the private bar 
can provide in meeting the legal 
needs of their clients. The private bar 
must acknowledge its obligation to 
the poor by working with local Legal 
Services programs, by understand- 
ing and helping to resolve the 
difficult problems of providing high 
quality legal services to the poor, and 
by making new commitments to aid 
in the delivery of legal services. The 
poor themselves must not tolerate 
factional disputes among lawyers, 
the end effect of which is a lower 
level of services than could be 
provided. Politicians must look 
beyond the moment and view the 
poor as their constituents, entitled to 
the same justice, and access to justice, 
as any other. Now more than ever, 
we must work together and focus on 
areas of mutual agreement, such as 
the right of low-income clients to 
receive the same range and scope of 
legal services as any other client who 
seeks justice; the acceptance of the 
involvement of private attorneys in 
the delivery of legal services system; 
and the need to minimize political 
interference in the process of 
delivering legal services to those in 
our society who have the least 
amount of influence in the political 
process. 

Ultimately, the question 
confronting all of us is whether equal 
justice under law will truly be that— 
equal and just. Is it too much to ask? 
We think not. oO 


'“To no one will we sell, to no one will we 
refuse or delay, right or justice.” MaGNna 
Carta, cap. 40. 

2 “No State shall make or enforce any law 
which shall...deny to any person within its 
jurisdiction the equal protection of the laws.” 
U.S. Const., amend. XIV. 

3 “The courts shall be open to every person 
for redress of any injury, and justice shall be 
administered without sale, denial or delay.” 
Const., art. I, §21. 

4Gideon v. Wainwright, 372 U.S. 335 
(1963). 

5 Argersinger v. Hamlin, 407 U.S. 25 (1972). 

6 There are a number of types of cases that 
do call for counsel, such as _ juvenile 
delinquency, In re Gault, 387 U.S. 1 (1967) and 
termination of parental rights, Davis v. Page, 
618 F.2d 374 (5th Cir. 1980). 

7 42 U.S.C.A. §2996 et seq. 

5 THe LecaL NEEDS OF THE POOR AND 
UNDERREPRESENTED CITIZENS OF FLORIDA: AN 
OvervIEW, CENTER FOR GOVERNMENTAL 
Responsisitity, Law CENTER, 
UNIVERSITY OF FLoripa (1980). 

942 U.S.C.A. §29967(a)(2)(c), 45 C.F.R. 
Part 1620. 

10 See Agnew, What's Wrong With the Legal 
Services Program, 58 ABAJ 930 (1972). 


ill 


1 Organized and 


Due or Die: 


The case for the due-on-sale clause. 


The due-on-sale clause, which calls for full 
payment of a mortgage when property is 
sold, has been under a lot of judicial 
scrutiny—and attack. But without the 
protection that due-on-sale clauses provide, 
thrift institutions could go out of the 
mortgage lending business. In times of 
rising and widely fluctuating interest rates, 
lenders must be allowed to upgrade their 
loans to keep pace with these rates—or they 
simply will not make long-term loans. 

Chicago Title has published a paper 
which discusses the due-on-sale clause and 
its importance to lenders. The paper is 


intended for attorneys involved in real Name 
estate. Entitled A New Dilemma for Thrift ; 
Institutions, it’s yours for the asking. Firm 
These legal treatises are just one facet Address 
of our special service for attorneys, part of ’ 
City State. Zip 


an attorney-oriented expertise available at 
every Chicago Title office. As a point of 
interest, we have over 500 attorneys, more 


than most Fortune 500 corporations and the 
largest law firms. 

A New Dilemma for Thrift Institutions 
is one of many papers we have published for 
lawyers on real estate subjects, papers we'll 


be featuring in our advertising. 
©1980 CTIC 


FBJ 
Chicago Title Insurance Company 

1000 Brickell Ave. 

Miami, FL 33131 


Please send me a copy of the Chicago Title 
paper A New Dilemma for Thrift Institutions. 


Chicago Title 


Serving all Florida 
® 


THE FLORIDA BAR JOURNAL/APRIL 1981 317 


40 pave pee® 10 of pend gve® an the 
ort pe py anc \aw of Ww prope’ is yc ates jn ane 
300 of or he mare conte with uch contict got afte 
copy’ nal ve a cory ot note and of gr the ame 
gesce™ ot of yaw ane of joint ot grant of any of years ot yess 
gue gud pay adie: pave wave? optto® il. prior yo the gale ot 
we 
x 
| 


THE FLORIDA CHAPTER OF THE AMERICAN ACADEMY OF MATRIMONIAL LAWYERS 
Presents its 


Third Annual Advanced Institute On 


Marital And Family Law 


May 1 and 2, 1981 
Host International Hotel Tampa International Airport Tampa, Florida 


On 
Equitable Distribution In Florida 


INSTITUTE COMMITTEE FLORIDA DESIGNATION CREDITS 
MELVYN B. FRUMKES, Chairman Appellate Practice - 10 hours 
ARTHUR D. GINSBURG, President General Practice - 10 hours 
Florida Chapter Marital and Family Law - 10 hours 
HAROLD P. BARKAS Taxation - 3 hours 
SEYMOUR BENSON Trial Practice - 
JAMES P. O’FLARITY General - 10 hours 
BURTON YOUNG 


Room Reservation Arrangements can be Hotel, space for which has been blocked off 
made directly with the Host International by the Academy. 


PROGRAM 
First Day, May 1, 1981 3:30-5:00 TRIALASPECTS OF EQUITABLE 


DISTRIBUTION 
8:00 - 8:45 Late Registration Norman M. Sheresky, Esq. 


New York, New York 
9:00 - 10:30 FIRST CAME CANAKARIS, 
THEN CAME ITS PROGENY Second Day, May 2, 1981 
The Hon. Gavin K. Letts, Chief Judge 
4th District Court of Appeal 8:00-9:00 Breakfast (included in Reg. Fee) 


9:00 - 10:30 TAX IMPLICATIONS OF 
10:45 - 12:15 THE NEW JERSEY 


EQUITABLE DISTRIBUTION 
Joseph N. DuCanto, Esq. 
Gary N. Skoloff, Esq. Chicago, Illinois 
Newark, New Jersey 
10:30 - 10:45 Refreshment Break 


10:45 - 12:15 EQUITABLE FACTORS 
1:45 - 3:15 EVALUATION OF ASSETS 
Stuart B. Walzer, Esq. 


; , The Hon. Phillip W. Knight 
Los Angeles, California Circuit Judge, 11th Judicial Circuit 


3:15 - 3:30 Refreshment Break Adjournment 


12:15-1:45 Luncheon (included in Reg. Fee) 


REGISTRATION FORM 


Name Make checks payable to: FLORIDA 
CHAPTER, AMERICAN ACADEMY OF 
Address MATRIMONIAL LAWYERS 


, Mail checks to: 
c/o MELVYN B. FRUMKES 
Registration Fee: 100 No. Biscayne Boulevard 


Oo $125 Attorneys Admitted to The Florida Miami, Florida $3132 


Bar less than 5 years For more information write or call 
O $175 All others MELVYN B. FRUMKES - (305) 371-5600 


THE FLORIDA BAR JOURNAL/APRIL 1981 


ENVIRONMENTAL LAW 


The regional general 
welfare: Florida’s need 
for a landmark judicial 
decision 


By Thomas G. Pelham 


The continuing quest for a regional 
perspective in land use controls 
made significant progress in Florida 
and numerous other states during the 
1970’s. These states reformed their 
land use regulatory systems by 
requiring local governments to 
consider regional factors in making 
land use decisions. In some states, for 
example New Jersey and New York, 
the courts ordered the reforms. In 
other jurisdictions, such as California 
and Oregon, state legislatures 
initiated the changes. In the last 
decade, Florida concentrated on 
legislative reforms. Because of 
numerous deficiencies in Florida’s 
regional land controls legislation, a 
contribution from the Florida 
judiciary is needed to advance the 
regional general welfare in the 1980’s. 

Florida received national attention 
during the 1970's for its legislative 
efforts to inject a_ regional 
perspective into land use decision 
making. In 1972 it became the first 
state to adopt Article 7 of the Model 
Land Development Code. The 
Florida Environmental Land and 
Water Management Act (ELWMA)! 
provides for regulation of 
Developments of Regional Impact 
(DRI)? and Areas of Critical State 
Concern (Critical Areas). These two 
techniques are designed to ensure 
consideration of state and regional 
interests in certain categories of land 
development and in designated 
geographical areas. 

ELWMaA has been supplemented 


by mandatory state and _ local 
planning legislation which is among 
the nation’s strongest. The Florida 
State Comprehensive Planning Act 
of 1972,4 as originally enacted,* 
required the Division of State 
Planning to prepare a “state compre- 
hensive plan.” Upon approval by 
the Governor and legislature, the state 
plan was to become official state 
policy.” The purpose of the plan was 
to “provide long-range guidance for 
the orderly social, economic, and 
physical growth of the state by 
setting forth goals, objectives and 
policies.”® 

The Florida Local Government 
Comprehensive Planning Act?® 
(LGCPA) is intended to assure 
accommodation of state and regional 
interests through coordination of 
mandatory local comprehensive 
plans with the comprehensive plans 
of adjacent local governments, the 
regional plan, and the state 
comprehensive plan.!° To achieve 
this objective, the Act contains 
several coordinating requirements, 
including advisory state and regional 
review of local comprehensive 
plans.!! All local actions affecting 
land use must be consistent with the 
coordinated local plan.!? 

In 1980 the Florida Legislature 
sought to strengthen the regional role 
in land use planning. The Florida 
Regional Planning Council Act!* 
increases the independence of the 
regional councils by authorizing the 
Governor to appoint one-third of the 
voting membership of each council 
governing board. In addition, the Act 
creates a stronger statutory 
foundation for regional planning by 
expressly requiring each regional 
council to adopt a comprehensive 
regional policy plan.'* The regional 
plans will serve as the basis for 
review of DRIs and local 
comprehensive plans by the regional 
councils.!5 


Some Florida weaknesses 


From a_ national perspective, 
Florida’s state and regional land 
controls legislation is comparatively 
strong on paper. Nevertheless, it has 
some glaring weaknesses. For 
example, by statutory definition, the 
DRI process is limited to those 
developments having a substantial 


impact on the residents of more than 
one county,'® and the administrative 
rule which implements this definition 
establishes inordinately high DRI 
thresholds.'!’ Thus, many develop- 
ments with extraterritorial impact 
are not subject to the DRI process. 
The critical areas process relies on 
state review of locally adopted land 
use regulations and development 
orders rather than on genuine 
regional controls.!* The state and 
local comprehensive planning 
process lacks a strong enforcement 
mechanism; state and _ regional 
review of local comprehensive plans 
are purely advisory.!® 

The scope and effect of Florida’s 
legislation has been further limited 
by sluggish implementation and 
strict judicial construction. For 
example, the DRI process has 
captured relatively few develop- 
ments in recent years because the 
thresholds established by the 1973 
administrative DRI guidelines and 
standards have never been lowered. 
In General Development Corp. v. 
Division of State Planning,” the one 
judicial decision that has taken an 
expansive view of ELWMA, the 


Thomas G. Pelham is a member of the firm 
of Carlton, Fields, Ward, Emmanuel, Smith & 
Cutler, P.A., and practices in its Tallahassee 
office. He received his LL.M. degree from 
Harvard Law School, his M.A. degree from 
Duke University, and his J.D. and B.A. 
degrees from Florida State University. He is 
the author of the book, State Land Use 
Planning and Regulation: Florida, the Model 
Code and Beyond (1979). 

He writes this column on behalf of the 
Environmental Law Section, Roger D. 


Schwenke, chairman, Robert W. Martin, Jr., 
editor. 
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ENVIRONMENTAL LAW 


court observed that the state has a 
responsibility to implement further 
the statutory DRI definition through 
administrative rules.?! The state has 
never fulfilled that responsibility. On 
other issues, such as standing to 
appeal local DRI orders”? and the 
right of third parties to participate 
formally in DRI binding letter 
proceedings,”> the courts have 
strictly construed the provisions of 
ELWMA. 

Utilization of the critical areas 
process has been even more limited. 
The official critical areas process has 
been utilized only three times since 
its creation in 1973 and not at all since 
1975. Moreover, in Askew v. Cross 
Key Waterways,* the Florida 
Supreme Court declared unconstitu- 
tional two of ELWMA’s critical area 
designation provisions for lack of 
adequate statutory standards.*° 
Although the Florida Legislature 
enacted legislation, the new 
standards may also be constitutional- 
ly deficient. Moreover, the other new 
amendments further weaken the 
critical areas technique.” 


State plan advisory only 


Implementation of Florida’s state 
and local planning legislation has 
been even more disappointing. 
When the state comprehensive plan 
was finally submitted to the Florida 
Legislature in 1978, the legislature 
refused to give it legally binding 
status and made it a purely advisory 
document.*’ Thus, the plan’s 
potential for injecting state and 
regional concerns into local planning 


Expert Testimony 
in 
Criminology-Police Operations 
Security Administration 
Jail Management 


Expert testimony for plaintiff or defense in 
litigation arising out of police action/conduct, 
jail incidents and negligence involving physical 
security of premises and security guards. 
Qualified in arbitrations, special master 
proceedings, civil service hearings, workman's 
compensation court, circuit court and federal 
district court. 


Dr. William J. Bopp 
5066 N.W. 3rd Ave. 
Boca Raton, FL 33431 
(305) 395-4830 


320 


was virtually destroyed. Moreover, 
the local comprehensive planning 
process has also proceeded slowly. 
Less than half of Florida’s 457 local 
governments had adopted a plan by 
the statutory July 1, 1979, deadline”® 
and many of them still have not 
complied with the statutory 
mandate. Consequently, it will 
probably be years before the 
intergovernmental coordination 
elements of local plans begin to 
“regionalize’ local land use 
decisions. 


As a result of these deficiencies in 
Florida’s legislative programs, most 
local land use decisions in the state 
are still made without due 
consideration for the regional 
general welfare. Florida needs a 
landmark judicial decision to fill the 
gaps in its regional land controls 
legislation. The decision should 
provide a constitutional foundation 
for the regional general welfare. If as 
a matter of constitutional law, local 
governments are required to 
consider the regional impact of all of 
their land use decisions, the 
deficiencies of Florida’s regional 
legislation will become less 
significant. 


Constitutional arguments 


Does the Federal or Florida 
Constitution require local 
governments to consider regional 
factors in making land use decisions? 
With regard to the Federal 
Constitution, the answers appear to 
be a resounding “no,” despite an 
early signal to the contrary from the 
Supreme Court. In 1926, in Village of 
Euclid v. Amber Realty Co.,”° the 
Supreme Court while rejecting a 
regional attack on a local zoning 
ordinance noted “the possibility of 
cases where the general public 
interest would so far outweigh the 
interest of the municipality that the 
municipality would not be allowed 
to stand in the way.”*° Nevertheless, 
the Supreme Court has never 
recognized such a case and recently 
refused to review a case which 
squarely raised the regional issue on 
the ground that it presented no 
substantial federal question.*! 


Florida appellate courts 
apparently have never been 
confronted with this issue under the 
state constitution because no 
reported case has been found which 
discusses it. However, several 


Florida cases have involved zoning 
ordinances which could have been 
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challenged on regional general 
welfare grounds. For example, in 
Gautier v. Town of Jupiter Island,” 
the court upheld an ordinance which 
zoned the entire town for single- 
family residential use except for a 
small area in which business uses 
were allowed.* Similarly, in Blank v. 
Town of Lake Clarke Shores,*4 the 
court upheld a zoning ordinance 
excluding all business uses from the 
municipality.*> More recently, in 
Lambros, Inc. v. Town of Ocean 
Ridge,** the court validated a zoning 
ordinance requiring the elimination 
of all commercial uses within the 
town within a prescribed period.” 
Each of these three ordinances were 
sustained on traditional police power 
grounds with no mention made of 
their potential regional impact. 


Another prime Florida candidate 
for regional general welfare analysis 
was City of Boca Raton v. Boca Villas 
Corporation.*®> The appellate court 
affirmed the trial court’s invalidation 
of a municipal charter amendment 
establishing a maximum number of 
dwelling units for the city because it 
bore no rational relationship to a 
valid municipal purpose.*® Clearly, 
the court could have reached the 
same result by holding that the 
amendment was not reasonably 
related to the general welfare of the 
region affected by it. Apparently, 
however, the regional general 
welfare argument was not advanced 
at the appellate level. 

As Florida becomes more 
urbanized, the issue inevitably will 
be presented to the judiciary. When it 
is, Florida courts will benefit from 
the developing case law in other 
jurisdictions. Historically, state 
courts have been as reluctant as the 
federal courts to provide protection 
for regional interests. But during the 
last decade, state courts have been 
more receptive to the regional issue, 
and several courts have established 
state constitutional rights and 
remedies for local land use decisions 
that adversely affect regional 
interests. Several major approaches 
have emerged: the fair share 
approach, the well-balanced 
community approach, the balancing 
approach, and regional environ- 
mental impact analysis. 


The fair-share approach was first 
enunciated by the New Jersey 
Supreme Court in the landmark case 
of Southern Burlington County 
NAACP v. Township of Mount 
Laurel and later adopted by the 
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Pennsylvania Supreme Court in 
Willistown v. Chesterdale Farms, 
Inc.*! This approach recognizes a 
very limited right but provides an 
extensive remedy. While applicable 
only to local regulations and 
decisions affecting housing, Mount 
Laurel required every developing 
municipality through its land use 
regulations “to presumptively make 
realistically possible” its fair share of 
the regional need for all ranges of 
housing, including low and moderate 
income housing.” If it is shown that a 
municipality has not made such 
housing possible, a heavy burden 
shifts to the municipality to justify its 
action or inaction.* 

The state constitutional basis for 

the New Jersey fair-share approach 
is conventional delegation doctrine. 
As the New Jersey Supreme Court 
stated in Mount Laurel: 
. .. it is fundamental and not to be forgotten 
that the zoning power is a police power of the 
state and the local authority is acting only asa 
delegate of that power and is restricted in the 
same manner as is the state. So, when 
regulation does have a substantial external 
impact, the welfare of the state’s citizens 
beyond the borders of the particular 
municipality cannot be disregarded and must 
be recognized and served." 

Logically, this rationale should 
apply to all exercises of the local 
zoning power. Curiously, however, 
the Mount Laurel court limited the 
fair share concept to housing, noting 
that in New Jersey, a substantial 
body of state housing legislation has 
made housing a matter of 
constitutional dimensions.*° 

At the other end of the spectrum is 
the balancing approach adopted in 
California. In Associated Home 
Builders v. City of Livermore,** the 
California Supreme Court stated: 
“The proper constitutional test is one 
which inquires whether the 
ordinance reasonably relates to the 
welfare of those whom it 
significantly affects.”*" If the 
regulation affects the region, it must 
be reasonably related to the regional 
welfare. A three-step process is 
applied to determine whether a 
challenged ordinance reasonably 
relates to the regional welfare. First, 
what is the “probable effect and 
duration of the restriction”? Second, 
what are the competing interests 
affected by the ordinance? Finally, 
does the local ordinance constitute “a 
reasonable accommodation of the 
competing interests”?** 

The California test is broader in 
scope but much less stringent in 
application than the Mount Laurel 


fair-share approach. Although ail 
land use regulations which affect the 
regional general welfare are subject 
to the test, it imposes no affirmative 
duty on local governments to 
accommodate their fair share of any 
regional need. Moreover, no 
ordinance will be invalidated if it is 
fairly debatable that the ordinance 
reasonably relates to the regional 
welfare. Finally, the burden of 
demonstrating regional impact and 
the absence of a _ reasonable 
relationship to the regional welfare 
rests on the party challenging the 
ordinance.*® Thus, the California test 
merely expands the traditional police 
power test for determining the 
constitutional validity of local land 
use restrictions. 


The New York Court of Appeals 
has adopted a middle-ground 
approach to the regional issue. In 
Berenson v. Town of New Castle,°° 
the court, after reciting traditional 
police power language, stated: “The 
primary goal of a zoning ordinance 
must be to provide for the 
development of a balanced, cohesive 
community which will make 
efficient use of the town’s available 
land.”>! To determine whether a 


zoning ordinance achieves this goal, 
the court established a two-prong 


test. The first branch asks whether 
local government has provided “a 
properly balanced and well-ordered 
plan” for its own citizens.°? The 
second branch inquires whether the 
local entity has considered the needs 
of the region as well as those of the 
local community. Assuming the local 
government has complied with the 
first branch, the court must balance 
“the local desire to maintain the 
status quo within the community and 
the greater public interest that 
regional needs be met.”*° 


In contrast to Mount Laurel, which 
is expressly limited to housing, 
Berenson, like Livermore, is written 
in language sufficiently broad to 
encompass all land uses. Moreover, 
in a further departure from the 
Mount Laurel case, Berenson does 
not require a local government to 
permit housing (or any other land 
use) solely for the benefit of the 
region if regional needs are 
adequately provided for in 
neighboring localities. But unlike the 
Livermore case, Berenson clearly 
contemplates imposition of a fair 
share requirement in some Cases. 

A fourth approach adopted in 
Washington amounts to judicially- 


mandated environmental impact 
analysis. In Save a Valuable 
Environment v. City of Bothell* the 
Washington Supreme Court 
reviewed a municipal zoning 
decision authorizing construction of 
a shopping center. An organization 
representing areawide residents 
challenged the rezoning on the 
ground that it would have an adverse 
impact on the environment of the 
region. The trial court invalidated the 
city action because, while it was 
beneficial to city residents, it was 
detrimental to the larger region.* 

In affirming the trial court, the 
Washington Supreme Court 
enunciated the following rule: 
“Where the potential exists that a 
zoning action will cause a serious 
environmental effect outside 
jurisdictional boundaries, the zoning 
body must serve the welfare of the 
entire affected community. If it does 
not do so it acts in an arbitrary and 
capricious manner.’°® The 
boundaries of the affected 
community include all areas where 
the proposed action would have a 
serious direct impact on the 
environment.** 

The Washington Court’s use of 
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“arbitrary and capricious” language 
suggests that its decision is grounded 
on basic constitutional principles. 
However, in an analytical twist 
reminiscent of Mount Laurel's 
reliance on New Jersey’s housing 
legislation, the Washington Court 
referred to the expression of state 
policy in the State Environmental 
Policy Act “that each person has a 
fundamental and inalienable right to 
healthful environment.”** The 
court asserted that the city’s zoning 
action threatened this right in the 
affected region.*® Apparently, then, 
the Washington test is a hybrid of 
constitutional principles and 
legislative policy. 

City of Bothell is especially 
significant because it extends the 
regional welfare standard beyond 
housing to commercial uses. 
Subsequent to Berenson, the New 
York Court of Appeals also extended 
the regional welfare test to a 
proposed shopping center. In the 
Matter of National Merrit, Inc. v. 
Weist,© the court ruled that the 
negative regional impact of a 
proposed shopping center was a 
proper consideration in the town’s 
denial of a use variance. According to 
the court, the regional impact 
consideration would also ensure that 
property in the community would be 
used efficiently for both local and 
regional needs.*! Obviously, this 
reasoning is applicable to all 
categories of land uses. 


Conclusion 


These cases provide a variety of 
theories which Florida environ- 
mental and land use lawyers can use 
in persuading Florida courts to adopt 
a regional general welfare test. It 
may be that a unique test should be 
devised to take into account 
Florida’s numerous legislative 
programs. Moreover, because of this 


legislation, it may not be desirable or 
necessary for Florida to adopt a rule 
as revolutionary as the Mount Laurel 
fair share test which was fashioned 
for a state without regional land use 
legislation. Parenthetically, it should 
be noted that in California, which has 
enacted mandatory state, regional 
and local land use controls legislation 
similar to Florida’s, the judiciary 
adopted a much more conventional 
regional general welfare test. 


Regardless of its 
constitutional standard for 
protecting the regional general 
welfare would eliminate some of the 
loopholes in Florida’s current land 
use legislation. For example, 
consider the situation in Pinellas 
County v. Lake Padgett Pines.* That 
case involved the construction of a 
large fresh water well field on land in 
Pasco County. Alleging that it was a 
DRI proceeding without compliance 
with ELWMA, an adjoining 
landowner sought to enjoin the 
project. The court held that the 
project, “a development whose very 
purpose is to supply water,”® was 
subject to regulation only under the 
Florida Water Resources Act®* and 
not under ELWMA.® Thus, the 
project escaped the DRI review 
process.® But, query, if the project 
required local zoning or other 
development approval, why should 
it not be subject to attack on regional 
general welfare grounds at the local 
level and in court?® 


Suwannee River Area Council v. 
State® provides another illustration. 
The Department of Community 
Affairs issued a binding letter that a 
proposed residential project was not 
a DRI under ELWMA after denying 
an adjoining landowner’s petition for 
a formal hearing on the issue. On 
appeal the court upheld both the 
binding letter determination and the 
denial of a formal hearing.®® While 
the court’s disposition of these issues 
under ELWMA may be imminently 
correct, why should that immunize the 
project from attack before the local 
zoning board and subsequently in 
court on regional general welfare 
grounds?” 
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scope, a. 


Currently, 
regardless of their extraterritorial 
impact, are largely immune from 
regional scrutiny. Establishing a 
constitutional regional general 
welfare standard will not totally fill 


such developments, 


this void. Nevertheless, it will 
provide an additional means of 
ensuring that land use decisions are 
made with due consideration for all 
affected persons. oO 


' Fa. Stat. $§380.012 -.12 (1979). 

2 The Statutory DRI provisions are found in 
Fxa. Stat. §380.06 (1979). For analyses of the 
DRI technique, see Pelham, Regulating 
Developments of Regional Impact: Florida 
and the Model Code, 29 U.F.a.L.Rev. 789, 
(1977); T. PELHAM, STATE LAND UsE PLANNING 
AND Recu.ation, Ch. 3 (1979). 

3 The statutory critical areas provisions are 
found in Fra. Stat. §380.05 (1979). For 
analyses of the critical areas process, see 
Pelham, Regulating Areas of Critical State 
Concern: Florida and the Model Code, 18 
Ursan L. ANNuAL 3 (1980; T. PELHAM, supra, 
Note 2, Ch. 5. 

4 Fra. Stat. §§23.011-.0193 (1977). 

5 The Act was substantially revised by the 
1978 Florida Legislature, Fla. Laws 1978, ch. 
78-287. 

Stat. §23.012(1) (1977). 

7 Id. §23.013(3). 

8 Id. §23.0114. 

® Fia. Stat. §163.3161 -.3211 (1979). For an 
analysis of the Act, see T. PELHAM, supra, Note 
2, at pp. 169-205. 

10 Fra. Stat. §163.3161(4), .3177(4) (1979). 

Td. §163.3177(4) & (6)(h), .3184(1)-(2), 
3204. 

2 Td. §163.3194(1). 

'3 Td. §160.001 -.09 (Supp. 1980). 

Td. $160.01, .07 

Td. $160.07. 

16 Td. §380.06(1). 

79 Fria. ApMIN. Cope 22F-2. 

'8 See Stat. §380.05(5)-(9), .07(2). Fora 
criticism of this process, see Pelham, 
Regulating Areas of Critical State Concern: 
Florida and the Model Code, supra, Note 2, 
22-26. 

'9 Stat. §163.3184(2). 

20 353 So.2d 1199 (Fla. Ist D.C.A. 1978). 

21 Td. 1208-09. 

22 See Sarasota County v. General 
Development Corp., 325 So.2d 45 (Fla. 2d 
D.C.A. 1976)(holding that only the four 
parties, i.e., Division of State Planning, the 
regional planning agency, the owner, and 
developer, expressly listed in Fria. Star. 
§380.07(1)(1979) have standing); accord: 
Sarasota County v. Beker Phosphate Corp., 
322 So.2d 655 (Fla. Ist D.C.A. 1975). 

23 Suwannee River Area Council Boy Scouts 
of America v. State, 384 So.2d 1369 (Fla. Ist 
D.C.A. 1980)(holding that parties other than 
the developer and the Department of 
Community Affairs “have no enforceable 
right of their own volition to participate as 
formal parties in binding letter proceedings.”) 

24 Askew v. Cross Key Waterways, 372 So.2d 
913 (Fla. 1978). 

25 Td. at 919. 

26 For a discussion of these points, see 
Pelham, Regulating Areas of Critical State 
Concern: Florida and the Model Code, supra 
Note 3, at 71-75, 82-83. 
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WORKERS COMPENSATION 


WC Potpourri 
By Stephen Marc Slepin 


Rules of procedure 


The Supreme Court of Florida has 
now adopted permanent amend- 
ments to the still transitional 
Workers’ Compensation Rules of 
Procedure, and, on rehearing 
granted, deleted the section’s 
recommendation—earlier adopted 
by the court—that the record be a 
court reporter’s product. 

One can with equanimity 
acknowledge the difficulty of 
securing court reporters always and 
everywhere (which suggests 
modification of the rule, not its 
abrogation, of course) and, too, it is 
not outlandish for the court to change 
its opinion as to record requisites at 


the behest of the administration. But 
for this author thereupon to be put to 
a hearing recorded by a pipsqueak 
machine which malfunctioned more 
often than not is the cruelest of fates. 
Both counsel and the psychiatrist- 
witness (who had three times 
answered a once poignant question, 
only to be told that it hadn't 
recorded) must be high in praise of 
the deputy’s patience and stick-to-it- 
iveness. But is this any way to runa 
first-class almost-a-court system? 
The issue should be revisited. 


New CLE offering 


Practitioners and the WC bench 
are advised to read the latest Florida 
Bar CLE/WC Section paperback: “A 
Seminar On Workers’ Compensa- 
tion—Is There Anything Left for the 
Practitioner?” 

The authors are in the first rank of 
WC practitioners, and their product 
is both useful and important. 


Medical services fee schedule 


A new “Medical Services Fee 
Schedule” is in the mill, undergoing 
review and criticism. Dr. Ben 
Johnson of the Division of Workers’ 
Compensation has worked long and 
hard to craft an honest, 
comprehensive system of fees and 
medical review, and the practicing 


bar should participate in this 
important administrative procedure. 


Recent decisions 


In Brevard County School Board 
v. McCormick, Case UU-343 (Jan. 
27, 1981) the DCA construed F.S. 
§440.15(5)(c)(1977) and denied 
deduction. 

In Zafrilla v. Volare Shoes, Inc., 
Case VV-15, (Jan. 27, 1981) the DCA 
found interest to be payable at 6 
percent on medical and hospital bills 
unpaid. 

In Marci Ann Sportswear v. 
Busquet, Case VV-165 (Jan. 27, 1981) 
the DCA considered “claimant’s 
accident” resulting from “the trauma 
of heavy lifting superimposed upona 
heightened emotional state” and the 
proscription of F.S. §440.02(18)(1979). 
Tachycardia appears to have 
eventuated—as accident? or as 
injury? 


Stephen Marc Slepin is a partner in the firm 
of Slepin, Slepin and Lambert (Tallahassee 
and Miami) and serves as editor of this 
column. He has been chairman of the IRC, 
Director of Labor and Employment 
Opportunities, and chairman of the Workers’ 
Compensation Section of The Florida Bar. 

He writes this column on behalf of that 
section, Frank A. May, chairman. 


2? The Florida Legislature amended the State 
Comprehensive Planning Act to provide that 
the state plan “shall be advisory only, except as 
specifically authorized by law.” Fla. Laws 
1978, ch. 78-287, §2 [codified at Fia. Stat. 
§23.0114(1)(1979)]. 


T. Pelham, State Land-Use Planning and 
Regulation supra, Note 2 at 200. 

29 272 U.S. 365 (1926). 

30 272 U.S. at 390. 

3! See Golden v. Planning Board of Town of 
Ramapo, 30 N.Y.2d 359, 285 N.E.2d 291, 
appeal dismissed 409 U.S. 1003. 


32 142 So.2d 329 (Fla. 2d D.C.A. 1962). 

33-142 So.2d at 322.23. 

341161 So.2d 683 (Fla. 2d D.C.A. 1964). 

35 161 So.2d at 684-85. 

36 6 Fla. Law Weekly 247 (Jan. 30, 1981). 

Td. at 247-48. 

38 371 So.2d 154 (Fla. 4th D.C.A. 1979), cert. 
denied. 381 So.2d 765. 

39 371 So.2d at 155, 157. 

67 N.J. 151, 336 A.2d 713 (1975). 


"341 A.2d 466 (Pa. 1975). 

336 A.2d at 724. 

8 Id. at 728. 

“Id. at 726. 

% Id. at 725. 

% 135 Cal. Rptr. 41, 557 P.2d 473 (1976). 
Id. at 487. 

8 Id. at 487-8. 

Td. at 489. 

© 38 N.Y. 2d 102, 341 N.E. 2d 236 (1975). 
51 Id. at 241. 

82 Id. at 242. 

3 Id. 

4 89 Wash.2d 862, 576 P.2d 401 (1978). 
5 Id. at 402-05. 

6 Id. at 405. 

Id. 

Id. at 406. 

9 Id. 

© 361 N.E. 2d 1028 (N.Y. 1977). 

1 361 N.E. 2d at 1033. 

2 333 So.2d 472 (Fla. D.C.A. 1976). 

63 Id. at 479-80. 
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64 Stat. §373.012 -6161 (1979). 

65 333 So.2d at 478. The appellants, including 
the Division of State Planning, also argued that 
the project was not a DRI because it was not 
encompassed within the administrative DRI 
guidelines. Id. at 477. 

86 This project may not be the best of 
examples because, as the court pointed out, 
the purposes of the Florida Water Resources 
Act “clearly mandate consideration of the total 
environment... .” Id. at 479. 

8° Of course, the challenge might result in a 
decision that the project promoted the 
regional general welfare. 

65 384 So.2d 1369 (Fla. lst D.C.A. 1980). 

69 Td. at 1370. 

© The court in the Suwannee River Area 
Council case observed that “regional impact” 
under ELWMA “is concerned with matters 
affecting the public in general, not special 
interests of adjoining landowners.” 384 So.2d 
at 1374. However, this should not preclude an 
appropriate person from raising regional 
issues before the local zoning board. 
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CRIMINAL LAW 


Attacking presumptions 
in the criminal trial 
By Jon May 


Introduction 


Legal presumptions can be the most 
difficult problem facing the criminal 
lawyer. A witness can be impeached, 
results of scientific tests may be 
rebutted and even the most 
damaging direct or circumstantial 
evidence may be explained away. 
The presumption, however, is a 
totally different creature. It func- 
tions as silent partner for the 
prosecution relieving the state of its 
burden of persuasion or production 
on some vital and oftimes disputed 
issue. Frequently that aid is enough 
to result in the conviction of an 
otherwise acquittable defendant. 

Despite the often crucial role 
played by presumptions, they are 
rarely attacked at trial. This is doubly 
unfortunate since on appeal the 
defendant not only must contend 
with the presumption itself but must 
also overcome the force of the trial 
court’s ruling. Ironically that ruling is 
clothed with a presumption of its 
own—the presumption of correct- 
ness. Clearly, it is in the defendant’s 
interest to attack prejudicial 
presumptions at the trial level. 


Presumptions versus inferences 


The Supreme Court of the United 
States has never been precise in its 
use of the terms “inference” and 
“presumption.” What the Court 
called a “statutory presumption” in 
Tot v. United States! it characterized 
as an “inference” in Barnes v. United 
States.2 In Mullaney v. Wilbur the 
Court seemed to indicate that the 
words were interchangeable.* 


In fact, these words have different 
meanings. An inference is a logical 
conclusion which flows from a set of 
facts.‘ If Albert is found in possession 


_of a TV belonging to Beatrice, and 


Beatrice’s TV has been recently 
stolen, a jury could infer that Albert 
knew that the set was stolen. The jury 
could as logically infer that Albert's 
possession was perfectly innocent. 

If however the jury is told that 
unless Albert presented a reasonable 
explanation for his possession they 
must conclude that he knew the set 
was stolen, the inference becomes a 
presumption.° Thus neither Albert’s 
possession nor any inferences drawn 
from that possession would 
constitute a presumption. Only if the 
jury is told that Albert has the burden 
of showing that his possession is 
innocent,® or that they may’ infer’ or 
that the law presumes? has guilt from 
his possession, would this inference 
become a presumption. 

The presumption is thus a legal 
handicap. Where common 
experience has shown that certain 
parties are best able to produce a 
type of evidence, a presumption 
places on that party the burden of 
production. Where common 
experience has shown that a certain 
result always occurs, given a 
particular set of facts, the 
presumption relieves the moving 
party from proving the result, or it 
requires the opposing party to negate 
the causal relationship.'° 


The two-tier constitutional 
standard 


Presumptions were a common law 
method of equitably allocating the 
burden of proof between opposing 
parties. They work well in civil law 
where the initial burden of proof is 
“preponderance of evidence.” But 
where the burden of proof is 
“beyond a reasonable doubt,” as in 
criminal law, presumptions can run 
afoul of constitutional principles."! 

To be employed in a criminal trial, 
a presumption must be both 
constitutional on its face and as 
applied. To be constitutional on its 
face the presumption must not shift 
the burden of proof to the accused on 
any essential element of an offense. 
This principle was demonstrated 


in Mullaney v. Wilber’? in which 
State of Maine required defendants 
to prove that they acted in the heat of 
passion in order to reduce the crime 
of murder to manslaughter. 
Specifically, juries were instructed 
that once the prosecution had 
demonstrated that a homicide was 
intentional and unlawful, malice 
would be conclusively presumed 
unless the accused proved by a 
preponderance of the evidence that 
he acted in the heat of passion.'* 


However, since malice was a 
traditional element of murder, 
Maine’s presumption unconsti- 


tutionally shifted the burden of proof 
from the prosecution to the 
defendant.'* 

Although Mullaney stands as a 
bright line against attempts to shift 
the burden of proof to the accused, it 
is only a threshold test.!5 A 
presumption which meets the due 
process requirement of Mullaney 
may nevertheless be unconstitutional 
as applied to a particular set of facts. 

A defendant’s unexplained 
presence near an illegal still for 
instance may give rise to the 
inference of guilty knowledge. To so 
instruct a jury would be perfectly 


Jon May is engaged in appellate work as an 
assistant public defender with the Capital 
Appeals Division of the Office of the Public 
Defender, 15th Judicial Circuit, in West Palm 
Beach. He is a 1978 graduate of the University 
of Florida Holland Law Center and attended 
Emory University for undergraduate studies. 
May co-authored “Lexis v. Westlaw: An 
Analysis of Computerized Research,” which 
appeared in the February 1979 issue of the 
American Bar Association Journal. 

He writes this column on behalf of the 
Criminal Law Section, Ira L. Dubitsky, 
chairman, and Radford Sturgis, editor. 
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constitutional." However it may 
only be permissible to imply from 
that fact the defendant’s involvement 
with (constitutional inference), but 
not his ownership of (unconstitution- 
al inference), the illegal still. 

The necessity for a presumption to 
be relevant »a particular set of facts 
is demons .ted in a number of 
Supreme Court cases beginning with 
Tot v. United States.” In Tot a 
previously convicted felon was 
found in possession of a loaded 
automatic pistol.'* Under the Federal 
Firearms Act it was unlawful for a 
convicted felon to possess any 
firearm which had been shipped in 
interstate commerce. Although there 
was no evidence to show that the 
pistol had been shipped in interstate 
commerce the defendant in Tot 
was nevertheless convicted because 
the Act stated “the possession of a 
firearm . .. by any such person shall 
be presumptive evidence that such 
firearm ... was ...received by such 
person in violation of this act.”!9 

Holding this presumption to be a 
violation of due process the Court 
articulated a test under which all 
presumptions would thereafter be 
measured.”° The Court said: 


[a] statutory presumption cannot be sustained 
if there be no rational connection between the 
fact proved and ultimate fact presumed ... 2! 


In Tot there had simply been no 
such connection. 

Twenty-two years later, the Court 
applied this test to identical 
presumptions having slightly 
different facts. In United States v. 
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Gainey?? the defendant was 
convicted of “carrying on” the 
enterprise of illegal distillation. In 
United States v. Romano* the 
defendant was convicted of 
possession of an illegal still. In both 
cases the defendants were convicted 
under a presumption that presence at 
the site of an illegal still was sufficient 
to authorize conviction unless 
satisfactorily explained. The Court, 
however, found the inference in 
Romano to be too tenuous. Although 
presence at an operating still could 
justify an inference of carrying on 
distillation (because anyone present 
at the site was probably connected 
with the illegal enterprise) such 
presence could not support the 
inference that the defendant 
personally possessed the still.*4 

A similar situation was presented 
by Leary v. United States® and 
Turner v. United States.*° In Leary 
the defendant was convicted of 
transporting and concealing 
marijuana under a statute which held 
that: possession of the drug gave rise 
to a presumption that the accused 
knew of its illegal importation. In 
Turner the identical presumption 
was applied to heroin and cocaine. 
Because of the wide usage of 
marijuana and evidence that some of 
it is grown domestically the Court 
held that it was arbitrary to infer that 
a defendant would know of its illegal 
importation.?’ 

Nor would this presumption apply 
to cocaine. Cocaine is manufactured 
domestically for legitimate medical 
purposes and thus it was as likely that 
the cocaine had been stolen from 
domestic sources as brought into the 
country illegally.2 However since 
heroin is neither produced 
domestically nor imported for any 
legitimate purpose, anyone in 
possession of heroin could be 
presumed to know that it was 
illegally imported.” In so holding the 
Court employed a test stricter than 
that announced in Tot. Under Leary 
a presumption will be considered ir- 
rational or arbitrary unless it can be 
said with substantial assurance that the 
presumed fact more likely than not 
flows from the fact proved.” 


Excluding presumptions from trial 


The Tot line of cases is a powerful 
weapon which can be used to assail a 
a prejudicial presumption. The 
Turner and Leary cases provide a 
model for such an approach. Though 
not argued at trial the U.S. Supreme 
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Court sua sponte considered exten- 
sive empirical evidence concerning the 
use and importation of marijuana, 
heroin and cocaine. 

In each case the Court reviewed 
congressional committee reports and 
debates at the time of the passage of 
the legislation. The Court compared 
this evidence to studies published in 
books and periodicals dealing with 
contemporary drug usage.*! 

In so doing the Court implicitly 
recognized two principles. First, the 
inference underlying a presumption 
must be empirically verifiable. That 
is, if one is presumed to know that the 
cocaine he possesses is illegally 
imported, there must be conclusive 
proof that cocaine is not legally 
imported.*2 Second, the type of 
knowledge inferred depends on the 
times. What one is presumed to know 
in 1955 may be different from what 
one is presumed to know in 1969 or 
1980.5 Thus, in dealing with 
inferences grounded on social mores 
the Court was very much concerned 
with whether the underlying 
inference was rational as measured 
by contemporary standards. 

If the Supreme Court can consider 
evidence first presented on appeal, 
certainly a trial court can consider 
such evidence. There is nothing 
which would prevent the 
practitioner from employing 
scientific studies, statistical data and 
even a historical analysis of the 
development of an inference to show 
that the inference does not flow from 
the basic facts of a case. It could also 
be argued that under the Leary test 
the prosecution has the burden of 
showing that the inference is not 
arbitrary or irrational. 


Support for such an argument 
comes from the earlier cases of 
Gainey and Romano. Purely as a 
matter of logic and common sense 
the Court held that it was reasonable 
to believe that one near a still was 
involved in the distillation process (if 
only because an uninvited guest 
would likely be shot) while absent 
further proof it is impossible to know 
whether a_ particular individual 
actuaily possessed the still.*4 In 
essence the Court employed 
reasoning similar to the reasonable 
hypothesis of innocence test. 


To appreciate how a presumption 
could actually be excluded from 
trial, consider the presumption 
flowing from the unexplained 
possession of recently stolen 
property. So long as a jury is merely 


told that it may consider this 
inference, as opposed to being told it 
must consider it, such an instruction 
would not violate the principles of 
Mullaney.* Indeed the Court upheld 
the constitutionality of this exact 
presumption in Barnes v. United 
States.>° But the Court did not say that 
the inference underlying this 
presumption was rational in all cases. 

In Barnes the facts were unique. 
The defendant was found in 
possession of United States Treasury 
checks made out to persons he did 
not know. Under these circumstan- 
ces it was reasonable to believe that 
the fact presumed (knowledge that 
these checks were stolen) more likely 
than not flowed from the fact proved 
(possession of checks made out to 
others).°” But what if the defendant 
had been found in possession of an 
ordinary watch? A watch which the 
defendant claimed he had purchased 
on the street at a reasonable price? 


Faced with such a problem most 
practitioners would attempt to 
present a witness to the sale or, failing 
that, argue during the motion for 
judgment of acquittal that the 
defendant’s story constituted a 
reasonable hypothesis of innocence. 
In either case, the jury would still be 
instructed that the defendant’s 
possession gave rise to the inference 
that he knew the property was stolen. 
A practitioner could however 
present evidence to the court that 
some watches are legitimately sold 
on the streets or that “hot” watches 
are sold at a price substantially lower 
than what the defendant said he paid 
for his. Unless the trial court could 
conclude with “substantial 
assurance” that the defendant “more 
likely than not ” knew the watch was 
stolen, the jury should not be 
instructed as to this inference. 


Nor must the practitioner stop at 
excluding the presumption from the 
jury’s consideration. Frequently 
where there is a gap between 
evidence and proof, a presumption 
will be used to fill the gap. Using 
Gainey and Romano the practitioner 
should argue during the motion for 
judgment of acquittal that the 
presumption alone cannot be used to 
defeat a reasonable hypothesis of 
innocence. Of course such an 
argument should also be advanced 
on appeal. But once advanced at 
trial, the reviewing court will not 
simply be able to rely on the 
presumption of correctness. To 
uphold the decision of the lower 


court the reviewing court will itself 
have to consider whether the 
presumption is supported by logic 
and common sense. 


Conclusion 


Tot and its progeny stand for the 
proposition that an inference cannot 
be irrational or arbitrary. Where an 
inference is irrelevant to a given set 
of facts, not only is it impermissible 
to tell a jury that it can consider the 
inference, it is impermissible for a 
reviewing court to employ it to 
sustain a conviction. Although 
constitutional assaults based on 
Mullaney can be successful they can 
easily be defeated by rephrasing the 
inference, giving a cautionary 
instruction or merely redefining an 
element as an affirmative defense.** 
The approach suggested by this note 
does not suffer from these 
infirmities. 

If an individual is found near a still 
and there is no proof that he 
possessed it, he cannot be convicted 
of possession. He cannot be 
convicted because no inference can 
be drawn from his mere presence. 
The reasoning of the Supreme Court 
is compelling. An inference which 
has no relation in logic or common 
sense to a particular case may not be 
employed in any fashion to support a 
conviction. 
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The Noerr defense: uses 
and misuses 


By Sanford M. Litvack 


This month’s column was adapted from 
remarks made by the author before the 
Corporation, Banking & Business Law 
Section during The Florida Bar's 
Midyear Meeting held at the Royal Plaza 
Hotel in Lake Buena Vista on January 8, 
1981 


Traditionally, presentations by 
Antitrust Division officials to the 
organized bar have been designed to 
provide guidance on current 
government antitrust policies that 
hopefully assist attorneys in advising 
clients on antitrust compliance. That, 
of course, is the main purpose of this 
discussion, but it is appropriate to 
note that in these times, attorneys are 
realizing the importance of keeping 
their own antitrust house in order as 
well. 

I think that lawyers in general have 
taken recent decisions applying the 
antitrust laws to our profession quite 
seriously and have made substantial 
efforts to eliminate anticompetitive 
practices. But, this is not to say that 
the job is done or that vestiges of 
serious problems do not remain. For 
example, in the last three months, the 
Antitrust Division has filed five cases 
against three local bar associations, 
seven individuals and four law firm 
partnerships, charging them with 
antitrust violations ranging from 
price fixing and boycotts to 
agreements to divide markets. 

That we would even be discussing 
the application of the antitrust laws 
to the legal profession—much less 
prosecuting lawyers for violating the 
antitrust laws—reflects the 
convergence of two major antitrust 
developments of the 1970's: the 


limitation of the “state action” 
doctrine and the application of the 
antitrust laws to professionals. 
Beginning with Goldfarb! and most 
recently in Midcal,? the Supreme 
Court has carefully limited the “state 
action” exemption. As developed by 
the Court, the “state action” doctrine 
only shields private conduct 
compelled and actively supervised 
by the state acting as sovereign. At 
the same time, the Antitrust Division 
has actively prosecuted anticompeti- 
tive activity in the professional 
service industries and met with 
substantial success.?> These two 
developments are related since the 
professional service industries had 
previously claimed the shield of a 
broadly defined “state action” 
doctrine, claiming antitrust 
protection as a result of the actions of 
various state agencies. 

As the limitations of the “state 
action” exemption have been 
clarified, courts and litigants now 
increasingly have focused on an 


important complement that 
doctrine—the so-called Noerr- 
Pennington immunity. It is this 


subject I would like to discuss. 

Briefly stated, this doctrine 
essentially says that individual or 
collective efforts to petition the 
government to take actions that 
restrict competition are not antitrust 
violations. Litigants increasingly 
have sought to claim the doctrine’s 
protection for anticompetitive 
behavior well outside its scope. For 
example, Noerr-Pennington has been 
claimed to grant blanket immunity to 
professional self-regulation 
involving petitions to state agencies 
and to price-fixing activities in the 
regulated industries and in govern- 
ment procurement. Since it has 
become more difficult to obtain state 
action immunity after the Supreme 
Court’s holding in Goldfarb and 
Cantor,’ defendants more frequently 
ly argue that because they depend in 
some way on securing action from 
the state, their anticompetitive 
agreements or conduct are part of a 
petitioning activity which is 
protected by the Noerr-Pennington 
doctrine. 

In light of these developments, the 
evolution of the Noerr-Pennington 


doctrine will be discussed, with a 
description of some of its limitations. 


Scope of the Noerr-Pennington 
doctrine 


The Noerr-Pennington doctrine 
owes its origin to a dispute between 
some truckers and railroads in 
Pennsylvania during the 1950's. 
Noerr’ involved a lengthy, no-holds- 
barred battle between the railroads 
and the trucking industry in Pennsyl- 
vania for supremacy in long distance 
freight hauling. A group of trucking 
companies challenged a railroad 
lobbying and publicity campaign 
designed to influence the legislature 
to pass laws removing truckers as 
serious competitors in hauling long- 
distance freight. 

In addressing the antitrust 
ramifications of this campaign, the 
Court started with the proposition 
that the Sherman Act forbids only 
restraints of trade by private action; 
“where a restraint upon trade or 
monopolization is the result of valid 
governmental action, as opposed to 
private action, no violation of the Act 
can be made out.” The Court 
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reasoned that since the legislature 
may take actions that restrain 
competition without violating the 
Sherman Act, the Sherman Act “does 
not prohibit two or more persons 
from associating together in an 
attempt to persuade the legislature or 
the executive to take particular 
action with respect to a law that 
would produce a restraint or 
monopoly.” 

In this respect, Noerr is just the 
other side of the Supreme Court’s 
1943 decision in Parker v. Brown’ in 
which the Court made clear that the 
Sherman Act “must be taken to be a 
prohibition of individual and not 
state action.”® Accordingly, where a 
restraint of competition was created 
by the legislative command of the 
state and amounted to an act of 
government, the Sherman Act did 
not reach it. Noerr simply turned this 
around and held that seeking 
governmental action that would have 
the effect of damaging one’s 
competitors, with some exceptions, 
was not an antitrust violation. 

The Supreme Court in Noerr 
stressed the “essential dissimilarity 
between an agreement jointly to seek 
legislation or law enforcement” and 


combinations normally held violative of the 
Sherman Act, combinations ordinarily 
characterized by an express or implied 
agreement or understanding that the 
participants will jointly give up their trade 
freedom or help one another take away the 
trade freedom of others through the use of 
such devices as price-fixing agreements, 
boycotts, market-division agreements, and 
other similar arrangements.!° 


The Court noted that, if concerted 
action to seek legislation could 
constitute an antitrust violation, then 


the government would probably be 
deprived of potentially useful 
information and important first 
amendment questions would’ be 
raised. In these circumstances, the 
Court could not “impute to the 
Sherman Act a purpose to regulate, 
not business activity, but political 
activity." 

A few years later, in United Mine 
Workers v. Pennington,'* the Court 
reaffirmed its decision in Noerr, 
holding that joint efforts to influence 
public officials—even if intended to 
eliminate competition—are not 
illegal under the antitrust laws either 
standing alone or because they are a 
part of a broader scheme itself 
violative of the Sherman Act. In a 
footnote, the Court indicated that 
such petitioning activity could, 
however, be introduced to establish 
the purpose and character of other 
conduct, provided it was probative 
and not unduly prejudicial. 

In Noerr itself, the Court 
suggested an important limitation on 
the immunity it announced. 
Specifically, it suggested that 
petitioning activity, ostensibly 
directed at influencing government 
policy, nevertheless, would not be 
exempt from the Sherman Act, if it 
was in fact a “mere sham to cover 
what is actually nothing more than an 
attempt to interfere directly with the 
business relationships of a 
competitor.”!’ In the particular case 
before it, the Court concluded that 
“the railroads were making a genuine 
effort to influence legislation and law 
enforcement practices” and that the 
injury to the truckers’ goodwill was 
an incidental by-product of this 
effort. The Court pointedly noted 
that the railroads had not acted 
directly to restrain trade by 
organizing a boycott against the 
truckers. 
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Several years later, in California 
Motor Transport'> the Court 
elaborated on the “sham” exception 
mentioned in Noerr. In that case, a 
group of trucking companies had 
engaged in a joint campaign of 
administrative and judicial 
harassment to prevent a_ rival 
corporation from obtaining 
operating rights. They allegedly had 
initiated proceedings “with or 
without probable cause and 
regardless of the merits of the 
cases.”'® The initiation of baseless 
litigation, the Court held, qualified 
for the “sham” exception, thus 
subjecting this sort of “petitioning” 
activity to the Sherman Act. 


Clearly, one of the factors 
involved in the Court’s decision was 
the tendency of the baseless litigation 
to deny new entrants access to the 
agencies and the courts. But denial of 
access was not a necessary condition 
for invoking the “sham” exception. 
As examples of other types of 
conduct constituting a “sham” in the 
adjudicatory setting, the Court listed 
perjury, bribery, fraud, and a 
conspiracy in which a governmental 
authority participated. 


In extending the Noerr- 
Pennington doctrine to the 
adjudicatory setting, the Court also 
indicated that the breadth of the 
“sham” exception would vary with 
the context in which it arose. It noted 
that practices tolerated in the 
legislative setting might not be 
immunized in an adjudicatory 
proceeding. 


Application of the Noerr doctrine 


The broad language of these three 
decisions has tempted a number of 
litigants in recent years to urge the 
expansion of Noerr beyond _ its 
current status as a limited immunity 
for seeking, in good faith, a 
governmental restraint of 
competition. Lower courts have 
been wrestling with the problem of 
applying Noerr to varying sets of 
circumstances. Yet, I think an 
understanding of the policies behind 
the Noerr-Pennington doctrine and 
an appreciation of its limitations 
provide sufficient guidance for 
applying the doctrine to specific 
factual settings. 

In examining any claim of Noerr- 
Pennington immunity, we typically 
ask first whether this is an activity 
seeking governmental restraint or a 
private arrangement which only 


tangentially relates to the exercise of 
citizens’ rights to participate in 
governmental decisions through the 
political process and to the 
government’s need for information. 


If there are several related 
activities, each must be separately 
evaluated to determine whether it 
qualifies for Noerr immunity.!” 
Finally, if some or all of the activity 
superficially appears to be 
petitioning activity, we must ask 
whether it is a “sham” intended to 
interfere directly with the 
competitive process under the guise 
of exercising Noerr protected rights. 

These questions are asked in a 
variety of factual settings. The 
proper answers recognize the 
appropriateness of construing the 
immunity to avoid constraints on true 
governmental decision-making, 
allow for the exercise of first 
amendment rights, and yet protect 

‘the public from privately imposed 
restraints on competition. 

First, Noerr immunity does not 
extend to private commercial 
dealings with the government. 
Where the government is simply 
acting as an ordinary purchaser, bid 
rigging, boycotts and the like cannot 
be protected by the claim that sellers 
are collectively soliciting 
government action. Noerr protects 
joint efforts seeking governmental 
action that might eliminate 
competition. It is clearly improper to 
use the doctrine to justify private 
restraints of trade simply because the 
victim of such restraints happens to 
be the governmeni. 

Submitting collusive or 
boycotting a government purchaser 
can hardly be said to be an attempt to 
influence the passage or enforcement 
of laws. As the First Circuit stated in 
Whitten v. Paddock Pool Builders,'* 
“the immunity for efforts to 
influence public officials in the 
enforcement of laws does not extend 
to efforts to sell products to public 
officials.” As Whitten and other 
courts have recognized, in this 
situation “the government entity is 
not acting as political body but as a 
participant in the marketplace.”!" 

Second, Noerr does not confer 
immunity on private anticompetitive 
conduct merely because the parties 
attempt to secure government 

approval of their actions or its results. 
As the Supreme Court recognized in 
Cantor, the Noerr case held that 
concerted attempts to secure a 
governmentally imposed restraint do 
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not violate the Sherman Act; it did 
not involve “any question of either 
liability or exemption for private 
action.””° 

Thus, the Antitrust Division has 
successfully challenged under §1 a 
price-fixing agreement among motor 
carriers notwithstanding the 
submission of the agreed-upon rates 
to state regulatory agencies for 
approval. Defendants argued that 
because Noerr protected presenta- 
tion of proposed rates to state 
agencies, it also protected anti- 
competitive agreements fixing those 
rates. This argument was properly 
rejected by the district court.?! 
The restraint on price competition 
did not arise from governmental 
action; it arose from the antecedent 
private agreements. And _ those 
agreements were not merely the 
incidental result of attempts to obtain 
governmental action. Indeed, the 
agreements actually limited, rather 
than increased the flow of information 
to regulatory authorities. Thus, the 
collective ratemaking activity was 
not an essentially political activity— 
dissimilar from price-fixing 
agreements and the like. It was 
essentially private, economic 
conduct, unprotected by Noerr and 
fully subject to the Sherman Act. 

Similarly, the argument that has 
been advanced by other regulated 
utilities that their anticompetitive 
tariffs or rate structures are 
exempted from §2 liability by 
Noerr—because they must obtain 
regulatory approval before putting 
them into effect—misses the point. 
Noerr does not protect private 
conduct unless its objective is to 
secure governmental action. And the 
fact that governmental approval is a 
necessary step in a private scheme 
does not bring the entire scheme 
within the protection afforded by 
Noerr to petitioning activity.?” 

Third, the fact that the stated 
objective of certain conduct is to 
secure governmental action does not 
necessarily confer immunity under 
Noerr, if the conduct used to attract 
governmental attention or express an 
opinion is by itself a direct and 
substantial restraint of trade. Thus, 
the Antitrust Division has taken the 
position that an agreement among 
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competing gasoline dealers to close 
their stations and deprive their 
customers of gasoline supplies can be 
a violation or §1, although the 
purpose of the station closings is to 
protest federal gasoline pricing 
regulations. 

As the Court in Noerr specifically 
stated, Noerr did not involve any 
separate antitrust violation—e.g., a 
joint refusal to deal. Neither Noerr 
nor the first amendment automatical- 
ly confer immunity for restraints of 
trade imposed by competitors that 
are intended in part as a means of 
expression. Under traditional first 
amendment principles,”’ it is clear 
that the antitrust laws further an 
important governmental _ interest. 
And other less restrictive means 
commonly are available for 
competitors who wish to make their 
views known to the government. 

Fourth, Noerr does not shield from 
antitrust scrutiny baseless litigation 
or knowingly false statements made 
in regulatory or judicial proceedings. 
This, of course, is the teaching of 
California Motor Transport. In 
discussing the circumstances in 
which the sham exception applies, 
the Court pointedly noted that 
“[mlJisrepresentations, condoned in 
the political arena, are not 
immunized when used the 
adjudicatory process.”’4 Unethical 
conduct, such as making knowingly 
false statements, essentially converts 
that process into a tool for 
monopoly and undermines the 
integrity of the regulatory or 
administrative process. In addition, 
the making of knowingly false 
statements which are difficult for 
either the regulator or others to verify 
can effectively deny meaningful 
access to the regulatory process. 

Although California Motor 
Transport involved repeated 
baseless litigation, repetition is not 
necessarily required. Whether 
litigation is a “sham” to directly 
restrain trade is usually a question of 
fact. While in some circumstances 
such abuse of administrative or 
judicial processes may become 
apparent only from a pattern of 
baseless claims, in other circum- 
stances, evidence of knowingly false 
claims in a single proceeding or of the 
baselessness of a single piece of 
litigation may be sufficient.2> This 
last point should not be overstated, 
however. We should remember the 
importance of the right to bring 
grievances to the courts when 
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considering an assertion that 
isolated, unsuccessful litigation 
should be viewed as a “sham.” 


Conclusion 


Notwithstanding some imagina- 
tive, and certainly earnest, 
arguments, I think it is fair to say that 
the courts have been reasonably 
careful in confining Noerr- 
Pennington to bona fide petitioning 
activity in legislative, administrative 
and judicial contexts. The Noerr- 
Pennington doctrine was never 
intended to be an excuse, a way to 
cheat on the nation’s fundamental 
reliance on competition as expressed 
in the antitrust laws. It was intended 
only to allow for the legitimate 
exercise of the right to try to 
influence governmental decision 
making and to protect all of the 
benefits derived from the exercise of 
that right. I am sure that the Antitrust 
Division will continue to assess Noerr 
claims with this basic philosophy in 
mind. = 
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TAX LAW NOTES 


Capital gains from real 
estate after Suburban 
Realty Co. v. United 
States 


By Andrew H. Weinstein 
& Daniel K. Corbett 


Characterization of the gain or loss 
on the sale of real estate has 
generated a great deal of litigation. 
The stakes are high. Rather than 
being taxed in the taxpayer’s highest 
marginal bracket as ordinary 
income, deductions for 60 percent of 
the net capital gains of taxpayers 
other than corporations are 
permitted from gross income.! 
Corporations, after January 1, 1979, 
are taxed based upon a computation 
of taxable income reduced by the 
amount of the net capital gain plus a 
tax of 28 percent of the net capital 
gain.” 

Tax planning to obtain capital gain 
treatment is possible although the 
wide variety of fact patterns 
considered in case law interpreting 
the capital gain provisions of the 
Internal Revenue Code of 1954, as 
amended (the “Code”), makes 
prediction somewhat difficult. 
Recent case law in the United States 
Tax Court? and the U.S. Fifth Circuit 
Court of Appeals‘ has provided 
further analysis of the demarcation 
between capital gains and ordinary 
income. 

This column will examine recent 
case law in the capital gain/real 
estate area and offer some 
techniques for tax planning in this 
important area for Florida 
practitioners of tax and real estate 
law. 


Statutory definition 
of “capital asset” 


Section 1221 of the Code defines 
the term “capital asset” by exclusion. 
A “capital asset” means property 
held by the taxpayer which does not 
include: (1) stock in trade, inventory, 
or property held by the taxpayer 
primarily for sale to customers in the 
ordinary course of his trade or 
business; (2) property used ina trade 
or business subject to depreciation or 
real property used in trade or 
business;® or (3) certain other defined 
types of property not here relevant in 
a discussion of capital gains in the 
real property area.” 

Notwithstanding language of the 
statute implying that real property 
other than real property excluded by 
the Code will receive capital gain 
treatment, “Capital assets” have been 
judicially defined so as to exclude 
from capital gains other real 
property held by taxpayers which 
does not fall literally within the 
statutory exclusions. In short, the 
Code does not set forth an exclusive 
list of noncapital assets.8 


Acquisition, holding 
purpose and sale 


Taxpayers acquire and hold real 
estate in circumstances which often 


defy any attempt at tax planning. For 
example, a taxpayer may purchase a 
large single tract or numerous parcels 
of unimproved real estate. 
Depending upon location and unique 
features of a specific tract or parcel, a 
taxpayer may intend to hold the 
unimproved land for sale at some 
later time in order to realize a return 
on his investment. The taxpayer may 
also intend to develop the 
unimproved land by residential or 
commercial improvements. 

Between acquisition and develop- 
ment or sale, events may transpire 
which make the taxpayer’s original 
intent ambivalent. Thus, a taxpayer 
may buy unimproved land intending 
to erect a commercial property but 
be unable to obtain appropriate 
zoning. Or, a taxpayer may purchase 
a large tract and, instead of selling it 
in bulk, break the tract into smaller 
parcels prior to sale. 


Capital gains vs. ordinary 
income—the case law 


In Suburban Realty Co. v. United 
States (“Suburban”), the U.S. Fifth 
Circuit Court of Appeals considered 
the real estate activities of a taxpayer 
involved in real estate over a 
considerable span of time.®° 

The characterization of five trans- 
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actions in dispute in Suburban 
concerned six tracts of unimproved 
real estate sold from a large tract of 
land. On its tax returns, the corporate 
taxpayer originally reported profits 
from the sales—as well as all of its 
other real estate sales not at issue in 
the case—as ordinary income. Later, 
the taxpayer filed a claim for refund 
asserting that the six tracts at issue 
were capital assets and, therefore, 
the profits from those sales were 
entitled to capital gain treatment.!° 

It was undisputed that, at the time 
of sale, the tracts at issue were subject 
to a grass lease, which apparently 
covered much of the total property. 
Except for the grass lease, the six 
tracts as well as much of the rest of 
the property were never put to any 
substantial use.!! Certain other 
portions of the property were the 
subject of greater activity. 

Judge Goldberg opined with a pun 
in Suburban: 

We must today answer the riddle at once 
adumbrated and apparently foreclosed by the 
false dichotomy created by the United States 
Supreme Court in Malat v. Riddell ...: When 
profits have “aris[en] from the [ordinary] 
operation of a business” on the one hand and 
are also “the realization of appreciation in 
value over a substantial period of time” on the 
other, are these profits treated as ordinary 
income or capital gain? Lacking any clear 
guidance but the language of the capital asset 
statute itself, we turn to that language for the 
answer. Before we can arrive at this interesting 
and important question, however, we must 
once again tramp along (but not trample on) 
that time- and precedent-worn path which 
separates capital gains from ordinary income. 
By the time we emerge into the light at the far 
edge of the forest, we will find that the Riddell 
riddle has seemingly answered itself, and all 
that will remain will be a brief reassessment of 
our answer.!2 

In analyzing the facts of the case, 
Judge Goldberg broke the taxpayer's 
activities down into overall activities 
and activities with respect to specific 
portions of the property. 

Under overall activities he 
considered the total sales activity 


acquisition in 1939 until the end of the 
period at issue in 1971. The court also 
considered the effect of construction 
of a limited access superhighway 
with respect to sales to the State 
Highway Department as well as the 
effect that the construction of the 
highway had on the overall value of 
the property. Finally, the court 
considered corporate discussions 
and investments under the rubric of 
overall activities.'% 

Activities considered with respect 
to specific portions of the property 
included: platting; improvements 
such as streets, sewers, and other 
utilities; as well as parcel and bulk 
sales of residential and commercial 
property from the tract. 


Questions raised by Code §1221 


Following a review of the juris- 
prudence of the “real estate capital 
gains/ordinary income issue” in the 
Fifth Circuit, Judge Goldberg noted 
that such review had “at times been 
cast somewhat loose of its statutory 
mooring.” 

In looking to the statute and the 
case before it, the court noted that 
the principal inquiries were: (1) Was 
taxpayer engaged in a trade or 
business, and, if so, what business? 
(2) Was taxpayer holding the 
property primarily for sale in that 
business? and (3) Were the sales 
contemplated by taxpayer ‘ordinary’ 
in the course of that business?!5 

Judge Goldberg footnoted these 
questions with the caveat that other 
types of cases or even real estate 
cases with different fact patterns 
might raise other questions. “For 
example, whether the contemplated 
purchasers were ‘customers’ of the 
taxpayers, or whether business 
activity is to be imputed to taxpayers 
so as to be considered ‘taxpayer's 
business,’ could be an important 
inquiry.”!6 
Factors considered under 
statutory definition 


e Sales—The ultimate relevance 
of factors considered by the Fifth 
Circuit earlier in Biedenharn Realty 
Co., Inc. v. United States 


only en banc pronouncement 
concerning the characterization of 
profits of a real estate business as 
ordinary income or capital gain— 
was reconciled with Code §1221 in 
Suburban." 

The Biedenharn court had based 
its analysis upon numerous 
“factors”.'8 Judge Goldberg noted 
that once the inquiry was redirected 
toward the questions posed by the 
statute, the ultimate relevance of the 
Biedenharn factors became 
apparent. Thus, it would remain true 
that the frequency and substantiality 
of sales would be the most important 
factors.!9 

Frequent and substantial sales 
inevitably put the taxpayer into the 
real estate business. Such activity is 
the antithesis of holding for invest- 
ment versus holding for sale—and 
sales activities are highly probative 
of a “holding purpose.” To the extent 
that sales activities are frequent and 
substantial, such sales will also be in 
the “ordinary course” of business 
rather than an unusual and separate 
event. 

e Development— Development 
activities and improvements are also 
relevant to the question of whether a 
taxpayer is a real estate developer or 
in the real estate business. While 
some degree of development activity 
is not inconsistent with holding 
property for purposes other than 
sale, such activity is less conclusive 
than the substantiality and frequency 
of sales in finding a taxpayer to be in 
the real estate business. 

Characterizing the taxpayer rather 
than the property sold is an approach 
used frequently by the Internal 
Revenue Service when auditing a 
taxpayer's return. The technique is 
not supported by the statute and has 
been rejected in the Fifth Circuit. 
Nevertheless, the extent of develop- 
ment activity and improvements will 
be highly relevant following 
Suburban.*! 

e Solicitation—Of third 
importance, solicitation and 
advertising efforts are relevant both 
to the existence of a trade or business 
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Suburban with respect to the effect 
of construction of a limited super- 
highway provided an increase in 
value negating the requirement of 
sales efforts on the part of the tax- 
payer-owner by creating a favorable 
market without any need for solicita- 
tion and advertising.?° 

Peripheral factors such as the 
percentage of income derived from 
real estate sales by a taxpayer or 
other factors contained in prior cases 
were considered by the court only 
insofar as such factors might be 
relevant to one of the questions 
posed by the statute. 

e Holding Purposes—The key 
question of the taxpayer’s purpose 
for holding property, whether 
primarily for sale in the ordinary 
course of business or primarily for 
investment, had been analyzed in 
circular fashion by decisions prior to 
Suburban so that the determination 
of the answer was madeat the time of 
sale when the holding purpose by 
that fact was not for an investment 
purpose.*4 

The taxpayer in Suburban, in fact, 
argued that the decisive holding 
purpose question should be deter- 
mined at the time of sale (at that time 
the property was not being 
developed.)** Judge Goldberg held, 
however, that “[t]he ‘holding 
purpose’ inquiry may appropriately 
be conducted by attempting to trace 
the taxpayer's primary holding 
purpose over the entire course of his 
ownership of the property.” Thus, 
under Suburban, the inquiry will 
start at the time the property is 
acquired. 

Over a lengthy period of time, 
Judge Goldberg recognized that if 
the primary holding purpose for a 
period is a “for sale” purpose at time 
of acquisition, then the taxpayer is 
also entitled to show that its primary 
purpose has changed to or back to 
“for investment.” For example, with- 
drawal of plats is a significant factor 
which could indicate that land is 
being held principally as an 
investment.27 However, if frequent 
sales would follow a withdrawal of 
plat, the withdrawal could simply 
indicate the taxpayer was attempting 
to maximize sales profits by selling to 
commercial users. 

e Summary of Judicial Analysis— 
Taxpayers who are not in the real 
estate business must take care to 
maintain investor status in 
connection with real estate which 
they hold. 


In order to determine whether one 
is in the real estate business, the first 
question to be answered involves a 
quantification of the real estate 
activity. There is no precise formula 
for this analysis except that sales 
rather than subdivision and develop- 
ment activities are the key factor. 
Any and all sales are relevant in this 
connection. In fact, strenuous efforts 
to sell even without sales are relevant. 

Finally, the absence of sales efforts 
in a favorable market situation does 
not mean that the taxpayer can avoid 
being classified as being in the real 
estate business. Purchases of more 
real estate “inventory” are relevant, 
but the absence of such purchases is 
not conclusive. Non-real estate 
activities are probative of a 
taxpayer's not being in the real estate 
business, but such activities may also 
mean that the taxpayer is simply in 
another business as well as the real 
estate business. 

The purpose for which land is held 
must be traced over the entire period 
of ownership.” If it turns out that the 
facts reveal such purpose was “for 
sale,” consideration must be given to 
whether the “changed circumstances 
rule” can apply.®® This rule involves 
factors such as a denial of 
appropriate zoning by governmental 
authority when the original purpose 
for which the property was 
purchased was commercial or 
residential improvement. Denial of 
the appropriate zoning classification 
can certainly constitute changed 
circumstances even if the taxpayer's 
avowed purpose was “for sale” at 
time of acquisition.” 

However, if a large parcel was 
held “for sale,” mere lack of develop- 
ment activity for a part of the larger 
parcel will not suffice to segregate 
the smaller parcel from the “for sale” 
property since lack of development 
activity in that context is equally as 
consistent with a motivation to 
maximize immediate sales profits as 
it is with a primary motivation to 
hold for investment. 


Tax planning 


In addition to tax planning based 
upon segregation of properties for 
investment and sale, and planning of 
taxpayer activities so that a taxpayer 
is not characterized as being in the 
real estate business with respect to 
specific property, there are other 
approaches to avoiding part of the 
ordinary income which arises from 
real estate sales involving noncapital 
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assets following Suburban. Two 
approaches suggested by one tax — 
planner utilize the same _ idea: 
“pulling down the increment in value 
of the land before construction 
commences.”?! 

e Carving Out an Asset—The 
first technique involves the setting up 
of a long-term leasehold in which the 
developer of a condominium project 
acquires the land and carries out all 
condominium development work up 
to the point of construction. Prior to 
construction, the developer leases 
the land under a long-term lease toa 
controlled development corporation 
which will construct the residential 
units for sale subject to the ground 
lease. 

“The rent under the lease will be 
based upon the value of the land after 
the preliminary development work is 
completed. Consequently, this ‘slice’ 
of the value of the units is not 
reflected in their sales price. Prices, 
and therefore profits, are lower, so 
there is less ordinary income on 
which to pay tax.”® Florida law 
permits construction of a condo- 
minium upon a leasehold. 

The developer carves out an asset 
by setting up the ground lease. Such 
an asset will be a “capital asset” on 
which the developer may realize a 
future capital gain. “Once the project 
is sold out and the lease rental 
becomes solidly established, the 
retained interest in the land becomes 
an income-producing asset with 
measurable value which can be sold 
for a_ substantial price.” This 
assumes that it can be shown by the 
taxpayer that the land was acquired 
and held for investment. 

Thus, the Suburban analysis will 
be appropriate here again with 
respect to this tax planning 
technique. It would also be possible 
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that the retained interest in the land 
could be mortgaged, permitting part 
of the increment in the value of the 
asset to be realized tax-free as loan 
proceeds. Ground rental on the lease- 
hold estate must also be reasonable. 
“Otherwise, [the] IRS might argue 
that any ‘excess rental is immediately 
taxable at its capitalized value.’ "> 

e Stepping up Basis—A second 
technique for avoiding part of the 
ordinary income usually arising from 
real estate sales involves the sale of 
land at its appreciated value to a 
controlled development corpora- 
tion*® or offshore by foreign investors 
before construction is commenced.*” 
To the extent that this can be done 
successfully, gain arising from the 
increase in value of the land while it 
was held by the taxpayer prior to sale 
can be taken out in advance as capital 
gain. 

To the extent that such a sale is 
possible, the basis of the property is 
increased with a _ corresponding 
reduction in the ordinary income 
received from the sale of the 
property following its investment 
since the improvements will be 
constructed upon land whose pre- 
development sale has increased its 
basis. 

Among other barriers to obtaining 
capital gain treatment by _ this 
technique, the developer who makes 
a predevelopment sale may find 
himself branded with “dealers” 
status under the analysis set forth in 
Suburban and based upon any or all 
of the factors outlined in Biedenharn. 

In the domestic area “[t]he key to 
success is to sell the property at 
market value to a_ properly 
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capitalized and ‘independent’ 
corporation before substantial 
development activities are under- 
taken.”*8 In the foreign investment 
area, care must be taken to ensure 
that the sale of the property occurs 
offshore in accordance with the 
Code and any applicable treaties 
with respect to foreign investors 
making such a sale.*? 


Conclusion 


The Fifth Circuit and the Tax 
Court have both warned that specific 
factors or combinations of them are 
not controlling in characterizing 
gains from sales of real estate as 
capital gains or ordinary income.‘ 
Moreover, “efforts to distinguish and 
thereby make consistent [the Fifth 
Circuit’s] previous holdings must 
necessarily be ‘foreboding and unre- 
warding.’ "4! 

To the extent that reading and 
reconciling the cases portends 
ordinary income from real estate 
sales, tax planning efforts will 
obviously be “foreboding and unre- 
warding.” However, following 
Suburban, tax planning technique 
can presage capital gains when real 
estate activities can be coordinated 
to segregate investment from 
inventory properties over the entire 
holding period, or to delineate 
clearly changed circumstances 
which convert property held for sale 
into property properly regarded as 
being held for investment. oO 
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such legislation is beyond the scope of this 
column. 

49 Suburban, 617 F.2d at 179 (n. 23); Buono, 
para. 74.15 P-H-T.C. at 74-109 (n. 13). 

41 Biedenharn, 526 F.2d at 415; Thompson v. 
Commissioner, 322 F.2d 122, 127 (5th Cir. 
1963), aff’g in part and rev’g in part 38 T.C. 153 
(1962). 


LAW OFFICE ECONOMICS 


What you should (and 
should not) expect 
from your office 
manager/administrator 


By Ward Bower 


During the 1970's private law firms 
underwent significant changes in 
their methods of operation. Law 
firms of all sizes began to recognize 
the need to operate as a business in 
order to survive, grow, provide 
quality services to clients at a reason- 
able fee, and to provide a decent 
economic return to attorneys. The 
previously widespread viewpoint 
that it was “unprofessional” to 
operate a law firm as a business all 
but disappeared. 

At the forefront of this movement 
toward law office management was 
the emerging concept of the legal 
administrator, usually a nonlawyer 
employee of the law firm who is 
charged with responsibility for the 
business management of the office. 
The rationale behind creation of the 
position was the delegation of the 
management function from 
attorneys to a professional manager 
trained to handle management 
problems of a small business while 
freeing the time of lawyers to do 
what they are trained (and often 
prefer) to do—practice law. 

Today the leading organization of 
law office managers reports a 
membership of over 2,000 
individuals throughout the United 
States and Canada. Members range 
from part-time office managers/ 
bookkeepers in small law firms to 
full-time administrative partners of 
large law firms who are trained 


lawyers who devote all of their time 
to office management. Their respon- 
sibilities and levels of authority vary 
from positions which are best 
described as secretarial supervisors 
to high level executives with an 
active role in both policy and 
management decision making for 
legal organizations. 

Most legal administrative positions 
require the skills of an administrative 
generalist with experience in 
personnel administration, financial 
management and office systems. 
Most legal administrators exhibit 
formal training and experience in 
accounting, finance, management, 
personnel administration and/or 
computer science. Some hold MBAs, 
CPAs or other advanced degrees or 
professional designations. Many are 
also former corporate executives, 
retired military officers or even 
former practicing attorneys. 


Organizational problems 


Despite widespread acceptance of 
the concept and function of the law 
office administrator, and the sound 
management principles upon which 
the position is based, many firms 
(and administrators) have 
encountered difficulty in successful 
implementation of the concept. 
Some of that difficulty is due to 
failure on the part of the law firm to 
define the position, resulting in 
unrealistic expectations regarding 
performance and regarding the 
authority, responsibility and 
reporting relationship of the 
incumbent. Other difficulties arise 
because of the inability of attorneys 
to delegate authority effectively, 
despite adoption of a written job 
description by the firm. 

A common problem is failure of 
the firm to organize properly to 
make effective use of the 
administrator. This is especially true 
with firms which hire their first law 
firm administrator, expecting that to 
be a panacea for all law office 
management problems. Too often, 
the cause of all of those problems is 
the lawyers themselves, who cannot 
or do not want to delegate manage- 
ment of their business. To use a law 
firm administrator effectively, the 
proper organizational environment 
must exist—the owner/employers 


must be in agreement regarding 
goals, philosophies and objectives; 
policy must be established; and an 
organizational structure within 
which the administrator will work 
must be created. The law office 
administrator cannot be expected to 
create the ownership and _ policy- 
making environment within which 
he/she will work. Nor can the 
administrator be expected to 
perform effectively without that 
structure. 


Administrative and legal 
management functions 


There are two distinct manage- 
ment functions in a law office. 
Administrative management func- 
tions involve business aspects of 
operation of the firm. Legal manage- 
ment functions involve management 
of the provision of legal services— 
management of the lawyers them- 
selves. 

Administrative management 
functions include: personnel admin- 
istration; financial management and 
control; overseeing the operation of 
office systems and_ procedures; 
purchasing of office supplies and 
equipment; and space planning. 
Legal management functions 
include: establishment of case 
acceptance standards; department- 
alization and specialization; attorney 
workload monitoring and 
distribution; quality control; training; 
performance evaluation and review 
of associates; and other activities 
related to control the legal work 
product. 

Generally speaking, administra- 
tive management functions are dele- 
gable to the administrator; legal 
management functions are not. Many 
law firms unrealistically expect their 
administrators to become involved in 
legal management functions, only to 
find through experience that these 
functions cannot be performed 
effectively in most law offices by 
anyone other than the lawyers them- 
selves. An administrator may be 


Ward Bower is a consultant to the legal 
profession with Altman & Weil, Inc., 
Management Consultants, Ardmore, 
Pennsylvania. 
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asked to assist in administrative 
detail of attorney workload 
monitoring, case assignment or asso- 
ciate performance evaluation, but 
rarely is he/she delegated full 
responsibility for performance of 
those functions. 

In addition, the law office 
administrator generally should not 
be expected to perform functions 
relating to purely partnership 
matters, such as: resolution of 
disputes regarding ownership; 
clients or compensation among 
partners; evaluation of prospective 
mergers with other law firms; or 
preparation of a partnership agree- 
ment. Again, these are matters more 
properly resolved by the attorneys 
themselves, possibly with assistance 
from outside consultants or experts. 

Even within the area of 
administrative management, there 
are some functions which an 
administrator should not be expected 
to perform. Generally, these are 
large, one-time projects requiring a 
high degree of specific, technical 
expertise and experience. Examples 
would be: selection of word 
processing; telephone or data 
processing systems; planning the 
layout of office space for new offices 
for the firm; or the design of new 
billing systems. Matters such as these 
normally are performed more 
effectively through the use of outside 
experts who deal with these and 
other problems on a daily basis. 


Conclusion 


The law office administrator 
should be asked to handle most 
administrative management matters, 
including: personnel administration; 
financial management and control; 
systems and procedures; purchasing; 
and space planning. However, most 
law firms must be careful not to 
immediately expect that their 
administrators can handle effec- 


tively: those legal management func- 
tions; partnership matters; owner- 
ship questions; or large, one-time 
projects which require large 
expenditures of time in education 
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make a good personnel selection, and 
follow these rules will be likely to 
have a successful experience. oO 
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REAL PROPERTY LAW 


Eliminating 
nonconforming uses 
by amortization 


By Jerry E. Aron 


Euclidean zoning theorists and 
practitioners for decades have 
attempted to eliminate nonconform- 
ing uses.’ Most zoning ordinances 
provide for the termination of 
nonconforming uses by limiting their 
right to change, expand, alter, repair, 
restore, or recommence after 
abandonment.? None of these 
methods has effectively resulted in 
the elimination or diminution of non- 
conforming uses. 

Although the theories attempting 
to eliminate nonconforming uses are 
generally upheld by the courts,’ land- 
owners have ingeniously found loop- 
holes in the statutes and, in many 
instances, have convinced local 
zoning authorities that the hardship 
to them is so great that it would be 
inequitable to apply the strict provi- 
sions of the zoning ordinance.‘ 
Moreover, the rigidity of strict 
Euclidean zoning no longer enjoys its 
former sanctity with many zoning 
authorities and planners. With the 
advent of planned units develop- 
ments and other similar zoning 
techniques, theorists are slowly 
moving toward the principle that 
strict “Euclidean zones” are not 
magic to a balanced community. 

Nevertheless, the precept of the 
elimination of nonconforming uses is 
so sanctimonious that it will pervade 
zoning ordinances for generations. 
More recent zoning ordinances are 
placing increasingly greater 
emphasis on the theory of amortiza- 
tion as the weapon to destroy non- 


conforming uses.5 Amortization of 
nonconforming uses eliminates the 
nonconforming use after providing 
the property owner a period of time 
to continue the use and amortize the 
investment. 

The theory of amortization is 
justified by the fundamental 
principle that the elimination of non- 
conforming uses is a valid objective 
of a zoning ordinance and that it is 
fair and reasonable for a zoning 
authority, in furtherance of the police 
power, to equitably discontinue the 
right to a nonconforming use at a 
future time. In principle, the theory is 
not abhorrent as long as the amortiza- 
tion period reasonably balances the 
benefit to the public in eliminating 
the nonconforming use against the 
resulting loss to the particular 
property owner.® 


Florida law 


The Florida courts and legislature, 
following the lead of a great majority 
of other states, have sanctioned the 
concept of amortization of noncon- 
forming uses. The Local Govern- 
ment Comprehensive Planning Act 
of 1975 specifically grants governing 
bodies the right to “set fair and 
reasonable schedules for the elimina- 
tion of nonconforming uses.”” Prior 
judicial decisions bolster this clear 
directive by the legislature. 

In Standard Oil Company v. City 
of Tallahassee® the Fifth Circuit 
Court of Appeals affirmed the 
district court and upheld a 1939 
Tallahassee ordinance which 
provided that all motor vehicle ser- 
vice stations within certain areas of 
the city would be discontinued by 
1949. The property owner sought an 
injunction against the city to restrain 
enforcement of the ordinance. The 
property owner had purchased the 
property and had initiated the use as 
a service station in 1938, expending 
considerable sums of money in the 
station’s construction and operation. 

The court noted that unquestion- 
ably the city had authority to enact 
such zoning ordinances.® The court 
stated that the plaintiff had originally 
acquired the property with full 
knowledge of the right of the city to 
modify its zoning ordinance to 
conform to its requirements as a 


rapidly growing municipality, and 
that all the other service stations in 
the affected area had been discon- 
tinued. However, the court made no 
mention of whether the property 
owners had knowledge of the 
specific zoning change at the time the 
owner purchased the property and 
expended extensive sums of money. 

In bolstering its opinion, and citing 
a number of authorities, the court 
stated that a presumption of validity 
attends the enactment of a zoning 
ordinance, and that a muncipality has 
the power to require by ordinance 
the discontinuance of an existing 
property use. Since the service 
station in question was close to the 
State Capitol, the Florida Supreme 
Court building, other state office 
buildings and a public school, the 
federal court concluded that the 
ordinance was not arbitrary or 
unreasonable, and had the requisite 
relation to the safety and general 
welfare of the community. 

Most significantly, the court 
responded to the contention of the 
property owner that—because the 


Jerry E. Aron practices law with Gunster, 
Yoakley, Criser & Stewart in Palm Beach. He 
attended Stetson College of Law, serving as 
editor in chief of the Stetson Law Review 
which contained three of his published 
articles. He is active in Florida Bar continuing 
legal education activities, having lectured at 
CLE seminars and co-authored a chapter in 
the practice manual Florida Zoning and Land 
Use Planning. 
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the Real Property, Probate and Trust Law 
Section and serves as editor of this new law 
notes column on behalf of the section; John 
Arthur Jones, chairman. 
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site was acquired and improved at 
considerable expense before the 
zoning ordinance was enacted— 
enforcement of the ordinance would 
entail an unjust discrimination and 
would be tantamount to depriving 
the plaintiff of property without due 
process of law. Summarily, the court 
stated that “considerations of 
financial loss or of so-called ‘vested 
rights’ in private property are 
insufficient to outweigh the necessity 
for legitimate exercise of the police 
power of a municipality.” 

Chief Judge Hutcheson filed a 
strong dissent. Although adhering to 
the legal principles in the majority 
opinion, the chief judge concluded 
that the ordinance was arbitrary, 
unreasonable and confiscatory as 
applied to this particular property 
owner.!° 

The Supreme Court of Florida, in 
Adams v. Housing Authority of City 
of Daytona Beach," approved 
Standard Oil in dicta. Although 
Adams was an eminent domain case 
and not an amortization case, the 
court agreed with the principle that 
the discontinuance of use of property 
is a reasonable exercise of the police 
power. 

Another Florida case, Webster 
Outdoor Advertising v. City of 
Miami,"® upheld an amortization 
ordinance. The City of Miami passed 
an ordinance that provided: “Any 
sign, except a roof sign, which may 
become nonconforming as a result of 
any amendments to this Ordinance 
shall be completely removed from 


the premises, or altered to conform, 
not later than five years from the date 
on which such use becomes noncon- 
forming.” When five years had 
elapsed, the city, by written 
communication, called upon the 
property owner to remove the signs 
in question. The property owner did 
not remove the signs, and filed an 
action seeking to enjoin the enforce- 
ment of the ordinance and declare 
the ordinance unconstitutional. 

Without citing any authority, the 
Third District Court of Appeal 
merely stated: “The trial court was 
eminently correct in construing the 
ordinances, as read together, to 
entitle the city to compel the removal 
of such signs at a date which was 
more than five years after the 
passage of the ordinance.” Without 
so stating, the court concluded that 
amortization ordinances were valid 
and that five years was a reasonable 
amortization period under the 
circumstances. 


impact of Florida decisions 


What appears as strong authority 
for amortization can be discounted 
slightly by close scrutiny of the cases. 
First, all three of the previously cited 
opinions are split decisions 
containing well-reasoned dissents. 
Moreover, the types of uses that were 
eliminated in Webster and Standard 
Oil, and the timing of the decisions, 
are important. 


Standard Oil involved a gasoline 
filling station in the 1930's and 1940's. 
At that time, filling stations were 
considered more dangerous and 
noxious than they are considered 
today—in fact, they were not too far 
from nuisances which traditionally 
have been easily terminable.'* Even 
so, the 1936 ordinance in question 
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gave the property owner 10 years to 
abate the use. 

In Webster, the court upheld an 
ordinance eliminating signs after five 
years. The overwhelming majority of 
cases in other jurisdictions supports 
the termination of signs and bill- 
boards.'4 Signs and billboards often 
can become offensive to a neighbor- 
hood; they normally do not represent 
an exorbitant investment by the 
owner; and their elimination is not 
the type of “use” that typically 
appeals to the conscience of the 
community. Quite to contrary, their 
elimination can be _ politically 
appealing. 


Future of amortization 


Notwithstanding the limitations in 
the Florida decisions, such 
ordinances are judicially defendable, 
legislatively authorized, and may be 
the “fairest means of solving a 
difficu)* problem.” Nevertheless, 
the amurtization of nonconforming 
uses will probably not, for practical 
purposes, result in the elimination of 
nonconforming use. 

Enforcement of amortization 
ordinances creates significant 
practical and legal problems. Unlike 
many other zoning prohibitions, such 
ordinances often require that zoning 
authorities take some initiative to 
eliminate a nonconforming use that 
has not been removed as a result of a 
amortization ordinance. As in 
Webster, most municipalities notify 
the property owner of the ordinance 
violation. Administratively, the 
municipality might not properly give 
such notice, might not timely give 
notice or might treat different 
property owners in different 
manners—any of which might lead 
to eventual difficulty in enforcing the 
amortization ordinance. Moreover, 
many property owners may wait to 
be sued by municipalities rather than 
complying with an ordinance, which 
could create a significant financial 
burden on the municipality. 
Undoubtedly, with these type 
ordinances property owners may be 
more likely to pursue their remedies 
than with other types of zoning 
matters. 

In many zoning challenges, the 
zoning authority eventually prevails 
only because the most expeditious 
course for the property owner is to 
abide by the zoning authority’s 
regulations in order to obtain a 
reasonable return on his investment. 
An example would be the developer 


who, instead of judicially attempting 
to attack a zoning authority’s 
ordinance that is detrimental to his 
activities, proceeds with develop- 
ment at an increased cost since the 
cost of litigation and the time delay 
would eventually be more costly 
than following the zoning authority’s 
invalid action. 

However, litigation also may 
become more prevalent since the 
rile of property owners is often more 
likely to be raised when they are told 
that something that has gone on for 
years must be taken away, as 
contrasted with not being granted 
something new, such as a permit. 

Many zoning authorities have 
considerable difficulty in 
establishing a reasonable period of 
time for the appropriate amortiza- 
tion schedule. Although the cases 
vary with regard to a viable time 
length of amortization, it is possible 
that two relatively similar munici- 
palities or two relatively similar 
property owners involved in 
litigating the same ordinance may 
achieve opposite results. The validity 
and reasonableness of the time 
period depend upon a number of 


factors: the nature of the noncon- 
forming use; the degree of offensive- 
ness of the nonconforming use in the 
municipality; the character of the 
surrounding neighborhood; the 
character of the use or structure; and 
the recovery of investment. 

Recovery of investment, even if 
not expressly stated in the decisions, 
is the key to the future of amortiza- 
tion. Except in extraordinary 
situations, an amortization ordinance 
which does not grant the property 
owner a fair and reasonable recovery 
on investment will be ineffective. No 
one really knows what is a fair and 
reasonable recovery on investment. 
However, if the municipality makes 
a valid attempt at such recovery, the 
presumptions attributed to zoning 
ordinances and their validity will 
indubitably result in a valid and 
effective ordinance. Or, alterna- 
tively, if the facts of a particular case 
are such that, notwithstanding the 
ordinance, the property owner has 
obtained a fair and _ reasonable 
recovery of his investment, the 
amortization probably will be 
upheld. 

At least one court has analyzed the 


propriety of an amortization 
ordinance by analyzing whether the 
use had been fully amortized under 
Internal Revenue Service standards.'* 
The California Supreme Court went 
so far as to state that, once the initial 
investment had been recovered by 
utilizing IRS standards, the burden 
falls on the property owner to prove 
the invalidity or unreasonableness of 
the ordinance as applied to the 
property. The flaw in this reasoning 
is that the taxpayer's basis in property 
does not generally reflect market 
value. IRS standards are too closely 
tied to out-of-pocket expenses rather 
than the true value of the property 
which includes future expectations. 
Some authorities have suggested 
the use of appraisals to determine the 
value of property.'7 However, such a 
procedure is impractical, for it leads 
to the typical battle of appraisers, 
elongates the entire process, and 
increases the prospects of litigation. 
Providing more flexibility in the 
ordinance does not necessarily lead 
to better results. If the ordinance 
provides that there will be hearings 
to determine value and applicable 
time periods, the ordinance may be 
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challenged as an improper 
delegation of zoning authority or as 
improperly protecting due process 
rights. 

The ordinance draftsman is faced 
with a dilemma in wording the 
amortization ordinance. To protect 
against problems created by 
property owners who have 
substantially invested in a non- 
conforming use and who have an 
expectation of considerable future 
gains resulting from the noncon- 
forming use, the draftsman elongates 
the amortization period. But a long 
period of time can extend beyond the 
period of any accurate prediction of 
a community’s future, and can dilute 
the concept of zoning in accordance 
with a comprehensive plan because 
respected planners and authorities 
admit that no zoning ordinance has 
yet been devised which can with- 
stand the impact of five years’ 
experience.'® 


Conclusion 


Notwithstanding the numerous 
difficulties and problems raised in an 
amortization ordinance, it should not 
be forgotten that Florida has 
unequivocal enabling legislation and 
cases that sustain amortization. 
Municipalities, however, should be 
wary of placing too much emphasis 
on these authorities. For, although it 
is clear in Florida that amortization is 
a valid exercise of the police power 
to protect health, safety, morals of 
the general welfare—and that 
amortization does not necessarily 
amount to a taking that requires just 
compensation!®’—the legal argu- 
ments and practical difficulties 
concomitant with amortization out- 
weigh the questionable goal of 
completely terminating most non- 
conforming uses. 


! Nonconforming “use” is a misnomer since 
the term “use” includes the physical 
characteristics, dimensions or location of a 
structure or lot as well as the functional use of 
the property. 

2 See Bar CLE, Fiorina ZONING 
AND LAND UsE PLANNING, ch. 2 (1980). 

3 See 2 ANDERSON, AMERICAN LAW OF 
ZONING, ch. 6 (2d ed. 1976). 


4Many have requoted the oft-cited 
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statement that the fundamental problem 
facing zoning is the inability to eliminate the 
nonconforming use. Grant v. Mayor of 
Baltimore, 129 A.2d 363 (Md. 1957). 

5 Although popular in recent times, the 
amortization technique is not new, finding 
judicial scrutiny as early as 1929. State ex rel. 
Dema Realty Co. v. Jacoby, 168 La. 752, 123 
So. 314 (1929); State ex rel. Dema Realty Co. v. 
McDonald, 168 La. 172, 121 So. 613 (1929), 
cert. denied, 280 U.S. 556 (1929). 

6 For general discussions of cases and 
theories on the subject of amortization, see 
Annot., 22 A.L.R. 3d 1134 (1968); 2 ANDERSON 
AMERICAN Law OF ZONING, §§6.66-6.71 (2d ed. 
1976); 4 YoKLEY, ZoNING LAW AND PRACTICE 
§22-14 (4th ed. 1979). 

7 Fra. Stat. §163.205(1)(F) (1979). 

8 183 F.2d 410 (5th Cir. 1950), cert. denied, 
340 U.S. 892 (1950). 

9 The court cited no legal authority for its 
unequivocal statement that the municipality 
had authority to enact the ordinance. 
Interestingly, there were no enabling acts at 
the time specifically authorizing amortization. 

10 183 F.2d at 412. 

1 60 So. 2d 663 (Fla. 1952). 

12 256 So. 2d 556 (Fla. 3d D.C.A. 1972). 

13 See Perkins v. City of Coral Gables, 57 
So. 2d 663 (Fla. 1952). 

4 See Annot., 80 A.L.R. 3d 630 (1977); 
Annot., 22 A.L.R. 3d 1134 (1968). 

15 See 35 Va. L. Rev. 348 (1949); 102 Pa. L. 
Rev. 94 (1953). 

16 National Advertising Co. v. County of 
Monterey, 211 Cal. App. 2d 375, 464 P. 2d 33 
(1970). 

17 See 39 U.M.K.C.L. Rev. 179, 191 (1970-71). 

18 See 2 ANDERSON, AMERICAN LAW OF 
ZONING, at §6.72. 

'9 Some authorities believe that condemna- 
tion is a better solution to eliminating the non- 
conforming use. Id. 
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or more—$40 each. 


GOV'T LIAISON—All agencies—SEC(10K’s), ICC, FTC, 
Court Records, Congress, Records, etc. Fees on 
request. 

APPROVED—Our services meet standards set for us 
by a D.C. Court of Appeals Committee. 


Over 30 years successful experience - Not 
connected with the Federal Government 


GOVERNMENT LIAISON SERVICES, INC. 
108 Wash. Bidg., 1011 Ari. Bivd., P.0. Box 9656 
Arlington, VA 22209 Phone (703) 524-8200 
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If you’re a businessman with a need for a loan, the Dania Bank can help. 

We'll not only lend you the money, but we’ll also give you some pretty 
good financial advice. 

We'll come out and analyze your business. We’ll tell you what you’re 
doing right and what you’re doing wrong. We'll tell you where you are, how 
you got there and where you're heading. 

We can do this because we have the best Financial Counselors around. 
And the Dania Bank is one of the largest banks in Broward, with assets of 
over 100 million dollars. Which means we have a lot of money to lend. 

Stop in so we can get started with your loan today. 

Maybe you don’t need a million. But stop in anyway. We can always lend 
a few thousand. 


THE DANIA 
BANK 


A symbol of excellence 
255 East Dania Beach Boulevard, Dania, Florida 33004 
South Dania Branch at 601 South Federal Highway 
Davie Office at 6497 Stirling Road 
Ft. Lauderdale Office at 790 East Broward Boulevard 
Telephone: 925-2211; N. Broward 527-5545; Dade 945-6341 


Member FDIC 
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$19.95, plus tax 


$19.95, plus tax $19.95, plus tax 


Zoning TABLE OF CASES 
The Law in Florida 
by 


Julian Conrad Juergensmeyer and James B. Wadley 


Now Available 


‘“‘Their work is destined to become a standard reference tool in the law libraries 
of all Florida lawyers who work in the areas of zoning or land use planning.” 


‘*’. , Juergensmeyer and Wadley have already achieved a high level of recognition 


for their other work in the zoning and land use planning areas and this treatise will 
certainly enhance their reputations.” 


Reviewed by Robert W. Martin, Jr., Assistant Professor of Law, Florida State University, College of Law 
in the University of Florida Law Review, Volume XXXII, Number 3. 


ALL FOUR BOOKS FOR $69.83 


The Table of Cases is worth half the price of the set to a busy lawyer! 


THE Fes] HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 * (404) 447-9150 
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YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
os them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 


& TRUST COMPANY OF 


HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 
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Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32301 


Professional Legal Analysis, Consultation and Argument for the Nation’s Bar since 1971 


A DIVISION OF THE AMERICAN LEGAL RESEARCH CORPORATION 


Dear Counselor: 


The concept of legal consulting services “‘on demand” has evolved into an accepted and 
important adjunct to the busy attorney’s practice. Our consultation service can increase your 
billable hours while improving the quality of the legal services delivered to the client. 


OUR SERVICES INCLUDE: 
Development of full appellate briefs, complete to certification of service. 


Preparation of pleadings, bench memoranda and memoranda for the attorney’s use 
outside of court. 


Motions for summary judgment and opposing summary judgment, with supporting 
memoranda of law. 


Opinion letters stating the consulting team’s opinions, based on the requesting attorney’s 
facts in light of existing statutory and case law. 


Case letters analyzing applicable law, using memorandum style of writing, written either 
argumentatively or objectively. 


Citation reports giving a brief summary of a legal proposition together with supporting 
citations. 


PREPARATION OF CONDOMINIUM DOCUMENTS (RESIDENTIAL OR COMMERCIAL, 


INCLUDING TIME-SHARING AND CONVERSION ARRANGEMENTS) TAILORED TO 
THE NEEDS OF YOUR DEVELOPER. 


American Legal Consultants is the extra resource when you need it. Please call our Toll Free 
number (800) 342-6862 at any time. In Gainesville, call 377-8300. 


FORMERLY 


SOUTHEAST REGION FLORIDA DIVISION OTHER OFFICES IN: 
NATIONAL APPELLATE CENTER ATLANTA, GEORGIA 
GAINESVILLE, FLORIDA P.O. BOX 13777 


GAINESVILLE, FLORIDA 32604 HOUSTON, TEXAS 
TOLL NUMBER (904) 377-8300 
TOLL FREE NUMBER (800) 342-6862 
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